
Editorial
by MariE-FrançoisE Marais,
PrEsidEnt oF HadoPi

Next date to keep… June 2012.

over the last 18 months, we have been able to establish the institution, 
to launch our rights protection mission and to prepare the ground for the 
legal offer development incentives. the next twelve months will be used to 
consolidate and to enhance the results already obtained.

to date, this work has been carried out under conditions never seen 
before: rarely has a new institution been facing with such a refusal from 
certain parties to work together, whether these parties be political, public 
officers, researchers or even members of civil society. and, the numerous 
comments made have illustrated that people have a total lack of knowledge 
about the institution and its actions.

although, less than a simple generality, these difficulties have not 
undermined our determination. i would just like to thank the whole team who, 
by my side, was able to create and develop the “Hadopi” project and to give it 
the meaning that i had chosen: i.e. to be an independent institution, focusing 
on its missions and open to dialogue.

We have undertaken a long-term, exacting job, tackling our missions 
in full, whether they may be related to works –musical, audiovisual, academic, 
photographical, etc.– or to the actual scope of these missions, from 
protecting rights to promoting responsible use and highlighting innovating 
services that respect authors’ rights.
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Even if the results obtained are to be treated with precaution, we can 
now, however, ascertain that the landscape has changed somewhat. a window 
of opportunity has been opened. there are indications of positive change in 
the behaviour of internet users, while as regards legal offers, business sectors 
that had been ignoring each other until now, are beginning to talk about 
working together. a great deal of expertise is being put into seeking solutions 
so that copyright and the new cyber-freedoms do not stand in each other’s 
way but, rather, complement each other.

internet has dramatically changed our points of reference. We cannot 
reduce it to a sole factor: such as economy or network or content or code. it 
is everything at the same time: it reflects ourselves and our aspirations.

over the past 10 years, we have seen the creators, fighting for the right 
to dispose of their work freely and, we have seen “internet users” fighting for 
their right to access knowledge, culture, freely. intermediaries, in this conflict, 
have been indicted when, in actual fact they are one of the key links of the 
chain, ensuring equal opportunity and the diversity of contents. this conflict 
is a false conflict and, above all, an archaic one.

at the moment, a system that protects the rights and liberties of 
everyone, in a totally new international and societal context, is being 
established. We put simplistic, out-of-the-box solutions on the line with the 
rigour of substantive work that is carried out over the long term. our roadmap 
is full.

by the time we publish our second report, we will have been able to 
assess the current system for protecting rights and, thus, be able to improve 
it and make it more efficient. We will have gained enough hindsight to be able 
to measure the effects of the graduated response. We will have refined our 
knowledge as regards the illegal offer and demand of works on the internet, in 
particular beyond peer-to-peer networks. the possibility for rights’ holders to 
extend and to simplify the modalities of referral will have been analysed.
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legal offer development incentives will have reached a new milestone 
as the diversity of offers will be valorized, in particular those offers from 
free, shareable, non-secure catalogues, that are little known, and that offer 
an alternative to illegal behaviour, and the use of legally acquired cultural 
property will be analysed. although technical protection measures have 
practically disappeared from music, they continue to play a significant role 
in audiovisual and in the emerging offers for digital books, thus giving a clear 
direction to the mission for monitoring and regulating these measures, that 
Hadopi has been assigned with.

We will pursue our reflection on protection means by following the 
direction chosen by the Hadopi Commission, i.e. that the internet user has 
full control over these means; the “lab” dedicated to technical questions 
is currently working on the matter. From the start, it will take into account 
reflection focusing on multi-terminal proposals. the emergence of connected 
tVs, to name just one, illustrates well just how much these questions reach 
further beyond the subscriber’s computer. We will continue to remain 
extremely vigilant as regards questions of filtering and blocking as long as 
these subjects continue to raise issues in terms of public liberties.

We are committed to transparency. our labs are open to everyone  
and we intend to make conditions for participating more flexible. a working 
group will be set up, in the third quarter to make Hadopi’s data open. We 
believe that this principle, which we fully endorse, will provide  the most 
optimal means for meeting the high information expectations that our 
activity engenders.

this is how we perceive the act that the legislator has assigned us to 
implement. law balance of order, responsability and liberty. We share this 
understanding throughout this report and we strive to undertake, as best as 
we can, the mission entrusted to us. as we are convinced that the world of 
culture and the world of internet must advance hand-in-hand, rather than 
being confronted with fruitless arguments, we would like to say: save the date 
of June 2012.

Marie-Françoise Marais,  
President of Hadopi
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Éric WALTER,  
Hadopi General Secretary

operating report

During the first quarter of 2010, date it 
was established, the High Authority for the 
circulation of creative works and copyright 
protection on the Internet (HADOPI) was an 
as yet unwritten page.

During its first 18 months of development, 
Hadopi’s aim was to focus on implementing 
the whole of the Act on Creative Works and 
Internet, in other words, to embrace the 
creative domain entirely and to transpose, 
in practical terms and as best as possible 
the various balances established by the 
legislator, including two specifically: to deal 
with the risk of sanction by promising an 
appropriate “legal” offer; to defend the 
rights of creation activities, to respect the 
privacy of Internet users, their rights and 
the exceptions effectively provided that are 
recognized for them.

Whilst simultaneously establishing the 
structure and fulfilling classical institutional 
missions (contacts with French and 
European e lected representat ives, 
hearings, contributions, participation in 
symposiums and seminars, etc.), Hadopi 
worked on three areas:
•	limplementing the system, referred to 

as a “graduated response” system in a 
sensible way

•	pragmatically undertaking missions 
relating to the promotion of legal offers

•	implementing an intensive cooperation 
and proximity policy that would be as 
extensive as possible, in particular as 
regards to the Labs system established 
by the Hadopi Committee.

Hadopi used these first 18 months 
to put the theory, defined by 
the Act on Creative Works and 
Internet, into practice.
What is the situation today?

The graduated response, a well-
accepted “reminder of the Act”, 
that works and that can evolve.

The “graduated response” is well 
established even though its technical 
process is still “being run in”. It is part 
of a global trend: similar systems are being 
rolled out in several other countries yet, 
it must be said, that the one adopted by 
France is, without a doubt, one of the most 
protective as regards Internet users’ rights 
as it creates complete imperviousness 
between subscribers’ personal data and 
records of offences perpetrated by the 
right holders.

It is well accepted. Two surveys under-
taken by Hadopi, based on a reinforced 
questioning approach and covered by 
serious methodological guarantees, 
illustrated that 40% to 50% of French 
Internet users consider its introduction to 
be “a good initiative”. These results must 
not, however, overshadow the fact that, 
an identical 40% to 50% of Internet users 
expressed their worries as regards Hadopi, 
in particular concerning public interest, the 
protection of privacy and the effectiveness 
for the benefit of creation.

It works. Although the results should still 
be treated with precaution, several indica 
tors demonstrate a positive tendency. 
Given the aforementioned surveys, we 
can see, in particular, that 16% of French 
Internet users state that they turned to 

legal offers within the first 6 months of the 
graduated response, that 50% of users 
are encouraged by Hadopi to use cultural 
works on websites that respect copyright 
more regularly, that 41% of French Internet 
users questioned, who are aware of 
Hadopi, declare that it encourages them to 
change their habits of Internet usage and, 
44% of those Internet users who declared 
an illegal usage and who are aware of 
Hadopi, state that they are “totally” or 
“somewhat” encouraged by Hadopi to 
change the way they use cultural property 
on Internet.

The data that shows that there is a 
decrease in French users exchanging non-
authorized files published by right holders 
over P2P networks, tends to corroborate 
these results, even though possible 
side-effects such as dissimulation and 
the switching of non-authorized use to 
solutions other than peer-to-peer networks 
(streaming, direct download)  should not be 
overlooked. Hadopi has initiated research 
work that should result in these events 
being approached quantitatively, and 
expects to be able to publish its first related 
results prior to its second annual report.

Notwithstanding, 18 months on, it has 
become apparent that the graduated 
response cannot fulfi l the mission of 
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focused on the rejection of a certain form 
of entertainment culture, symbolized, in its 
opinion, through one of the 3 video clips 
broadcast. Ultimately, it did not impact 
the effectiveness of the campaign, which 
was globally positive, but it gave rise 
to indications that would be interesting 
to analyse to better understand what 
motivates the non-authorized exchange 
of works via Internet and to study related 
questions.

The implementation of labelling was not 
without  difficulties. Quite slow to take 
off, requests for labels are now steady, 
with around 5 to 6 new requests every 
month. Several requests have been subject 
to objections from right holders, which 
were settled through informal mediation 
between the platform, Hadopi and the right 
holders in question, but required strong 
involvement from the institution.

From the outset, Hadopi has sought to 
label diversified offers, as regards the works 
themselves (music, films, series, books, 
etc.) and as regards access procedures 
(free, chargeable, with or without DRM, 
etc.). The challenge, henceforth, is to 
increase the visibility of these offers without 
interfering with the competitive landscape. 
This is, more specifically, the objective 
of the second mission inherited from the 
Act: the legal offer referencing portal that 
Hadopi has, since the outset, wished to 
design as a user-oriented “Internet tool” 
and not just as a simple catalogue of brand 
names.

This project was subject to a tender for 
project management assistance, which is 
still ongoing. The technological translation 
of the label can, moreover, undergo further 
consideration. It is currently just a simple 
logo stamped on labelled offers, backed by 

a dedicated website; it could be enhanced 
and develop into a tool better positioned 
to support the visibility of these offers in 
Internet users’ search results.

Finally, Hadopi has begun to thoroughly 
analyse and to seek solutions for the 
different obstacles preventing the wide 
range of legal offers from emerging. 
The moni tor ing miss ion on the 13 
commitments for online music that the 
French Government entrusted it with, 
has led to numerous hear ings and 
interviews with signatories as well as a 
comprehensive economic study on value 
sharing. Other projects related to the 
exceptions provided for, to online uses and 
to emerging economic models are about to 
be launched.

The work carried out on the objections 
to the requests for labell ing and the 
mission relating to the 13 commitments 
have highlighted the usefulness of a 
quasipermanent cooperative approach 

protecting rights on Internet alone. The 
system would benefit from being reinforced 
to, firstly, cover the scope of infringement 
better, and secondly, to better meet the 
expectations of certain creators, who 
cannot currently access it. At the same 
time, analysing the cases of Internet users 
in detail, as part of the 3rd phase of the 
procedure, as it will be undertaken by 
Hadopi’s Rights’ Protection Commission 
over the next few months, will be used to 
assess any changes that may be required 
as regards its legal base, the offence of 
characterized negligence.

Legal offers, a vast multifaceted 
project that is far from maturity 
and that should still be encouraged.

The context as regards legal is highly 
disparate depending on whether it deals 
with music, films, series, books, games or 
photos, to mention only a few examples. 
Each catalogue complies with different 
rules concerning rights and transmission, 
their availability is, also, more or less 
advanced depending on the type of works. 
Almost totally completed for music, it is still 
in its embryonic stage for other types of 
works.

The labelling,  established by the Act, is 
a first step towards  encouraging legal 
offers. It helps users to “sort out” the vast 
amount of information available on Internet. 
It was launched along with a nationwide 
communication campaign, intended for 
massively disseminating initial information 
on the fact that is exists..

This campaign, well received by the 
public, caused considerable controversy 
within communities that scrutinize the 
institution’s activity. This controversy 
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under the aegis of the Public Authorities. 
Experience, henceforth, shows that this 
ongoing;  professional cooperative 
method is really likely to provide solutions 
that wi l l  help overcome the various 
obstacles blocking the generalization of 
legal offers. It must become sustainable 
and must be developed.

Listen, discuss, take action.  
A new administrative production 
cycle for the Internet age.

Internet has rendered the classical 
cooperative methods of administrative 
production  useless. The permanent 
activity on social networks, the ever-
developing sources of information have 
generated a context where, henceforth, 
every individual must be able to access 
information, express their opinion and 
debate, in particular online. What has 
become a challenge for the entire public 
service sector was, from the outset, 
an imperative for Hadopi, driven by its 
missions to be in direct contact with 
individuals, Internet users.

Although dialogue with beneficiaries and 
Internet service providers was established 
naturally, Hadopi looked for a way to 
extend this to all parties concerned 
through its actions, in particular Internet 
users, regardless if they are experts or 
not. Maintaining a balance in listening and 
taking into account the opinions of each 
party is paramount for the institution’s 
actions and for the pursuit of public 
interest.

The complexity  of the issues relating 
to works and rights on Internet does 
not condone approximation,  the 
irregularity of work or the exclusion  of 
those that are enthusiastic about it. As 
such, a system had to be created that 
was open, non-hierarchical, that would 
enable sustainable listening and work, so 
that the missions of the institution could 

be continually viewed from a perspective 
of multiple advancements that would 
develop at an increasingly rapid pace. It 
is this goal that guided the creation and 
implementation of the Hadopi Labs.

The Labs are a permanent open and 
transparent research and exchange 
platform. They are run by 7 independent 
experts. 5 of them are specialists of one 
or other of the 5 disciplines required 
for a global approach: law, economics, 
sociology, technique and philosophy; 2 
are Internet experts and provide their view 
of societal changes at work as a result 
of the network. The aim of the Labs is to 
help enrich public debate and reflection, 
as well as proposing guidelines to the 
Hadopi Committee as regards the way the 
institution’s missions are managed.

The Labs currently group together around 
a hundred subscribers and work over the 
long term. Assisted by a group of Hadopi-
salaried research analysts, they cooperate 
by exchanging electronically and by holding 
physical meetings. Their first projects deal 
with digital books, the judicial framework 
for “streaming”, the notion of the author 
in the digital world, digital security. One 
notable fact is that the Labs’ method helps 
to ease certain tensions that arise when-
ever dialogue remains extremely superficial 
and does not take the time to explore 
subjects in-depth or to exchange views.

A French Internet institution

Independent public authority, the only 
French institution exclusively dedicated to 
Internet, Hadopi enters its 2nd year with 
confidence, conviction and the concern to 
continually enrich its expertise. As regards 
already-existing “network”, “content” and 
“liberties” approaches, it provides the 
indispensable complement of a global 
approach founded on the understanding 
and use of Internet and of its users.

It is aware that the graduated response 
is not an end in itself but the means for 
initiating a massive reminder of the law, 
and for striving, firstly to make up for the 
short-comings that led certain users to 
breach the law and, secondly, to reflect, 
using the time required, upon the proposals 
for legislative development that should, 
when the time comes, provide sustainable 
solutions to the tensions that continue to 
exist today.

Only a dedicated institution is able to 
undertake such a job over the long term. To 
have enabled such an institution to exist is, 
unquestionably, the extremely great merit 
of the Act on Creative Works and Internet 
which, taking into account a simple fact, 
laid the foundations for the first solutions 
but, above and beyond, installed the tool 
required for these to develop whilst taking 
transformations at work into account.
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Transmission of works 

•  28 labelling applications published.

•  21 objections received for 14 
applications, including 7 admissible.

•  19 labels granted (the other 
applications were under review at 30 
June 2011).

•  6 projects  appraised for preparing 
the legal offer portal, provided for under 
Article L. 331-23 of the Intellectual 
Property Code.

•  2 in-depth surveys undertaken within 
6 months of each other on “Cultural 
property and Internet usage, French 
Internet users’ habits and points of 
view”.

•  470,935 first warnings sent to 
subscribers.

•  20,598 second warnings sent to 
subscribers.

•  35,003 exchanges with the 
subscribers concerned (mail / phone) 
including 76% dealing with requests for 
details of work.

Key figures (1st January 2010 to 30 June 2011)

Following a 1st Decree published in July 2009, 13 implementing Decrees were published (last publication in April 2011).

The Hadopi Board held 25 deliberations
relating to the internal organization of the institution.

33 opinions were given by the Rights’ protection commission

Protection of rights

Relations with the public Functionning

• 26,425 telephone conversations

• 82 members registered in the Labs

•  6 press conferences,  
18 press releases or press kits.

• 4 “chats” with Internet users.

•  2 public consultations on the 
functional specifications of security 
measures. 25 pedagogical “Security  
and Internet” datasheets drawn up.

•  12 million euros of annual budget 
(adjusted by 5% for annual freeze).  
End of 2010 financial year with an 
overall implementation rate of 48%.

•  59 agents working (81% under 
contract / 19% public officials, 68% 
women / 32% men).

•  66 % of members of staff are between 
20-35 years old.

•  1,042 m2 dof office space 
representing 640 m2 of Net Operating 
Space. Cost rent of 403 euros / m2 
Exclu. taxes/Exclu. charges.  
Ratio of Net Operating Space per agent: 
10.86 m2.

• February 2011:  Internet subscribers 
begin receiving second notices (emails 
plus letters delivered against signature).

• 1,023,079 requests for identification 
transmitted by Hadopi to Internet service 
Providers.

• 911,970 identifications received from 
Internet Service Providers, i.e. a rate of 
89%.

•  August 2010:  first actionable claims 
received from rights holders.

• September 2010:  the RPC sends the 
first requests for identification to Internet 
service providers.

• 1st October 2010:  first notices sent 
out to Internet subscribers (emails).
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institution

➔➔ ORIGINS

From the 2001 copyright act 
to the Hadopi Laws

• The DADVSI Act of 1 August 2006
Law No. 2006-961 of 1 August 2006 called 
the Act for Copyright and Neighbouring 
Rights in the Information Society (in 
French, Loi DADVSI) transposed Directive 
2001/29/EC of 22 May 2001 on the 
harmonisation of certain aspects of 
copyright and neighbouring rights in 
the information society into French law. 
It introduced the concept of protective 
technical measures for original works into 
the Intellectual Property Code, which had 
already been recognised at the European 
level, and simultaneously created a new 
independent administrative authority called 
the Regulatory Authority for Technical 
Measures (Autorité de régulation des 
mesures techniques, or ARMT) mandated 
to ensure these technical measures do not 
disrupt the interoperability and practice 
of copyright exceptions, such as copying 
for personal use. In 2009 the ARMT was 
replaced by Hadopi, which assumed all of 
its authorities.

The DADVSI Act also sets forth provisions 
to sanction acts of infringement committed 
through the use of peer-to-peer network 
software by making it a specific violation. 
However, this provision was banned by 
the French Constitutional Council, which 
issued a ruling on 27 July 2006 stating, 
“with regard to the breach of copyright or 
neighbouring rights, persons who proceed, 
for personal use, with unauthorised 

reproduction or public distribution of 
objects protected under these rights are 
subject to the same terms, whether they 
are using peer-to-peer networking software 
or other online public distribution services” 
(Decision no. 2006-540 DC). Once the 
DADVSI Act was passed, illegal sharing of 
protected works could only therefore be 
sanctioned on grounds of being a copyright 
infringement (three years of prison and a 
300,000 euro fine).

• The Agreement for the development 
and protection of cultural works and 
programmes on new networks of 23 
November 2007.

In July  2007, French Minister of Culture 
and Communications, Christine Albanel, 
commissioned Denis Olivennes, CEO of 
the FNAC to “work towards concluding 
an agreement between professionals 
that al lows for the development of 
appealing legal terms for online content 
and discourages widespread i l legal 
downloading.” The result of this mandate 
was the conclusion on 23 November 2007 
of the Agreement for the development 
and protection of cultural works and 

programmes on new networks singed by 
public authorities, representatives of legal 
claimants and technical service providers 
The Agreement set forth provisions 
to establish a warning and sanction 
mechanism based on the concept that 
subscribers bear the responsibility of 
fraudulent use of their connections and 
the provision planned to be overseen 
by a specialised public authority placed 
under the control of a judge. It laid the 
foundation for the law of 12 June 2009 that 
encouraged the distribution and protection 
of original works on the Internet.

• The law of 12 June 2009 to 
encourage the distribution and 
protection of creative works on the 
Internet (Hadopi 1)

From October 2008 to May 2009, the 
French Parliament debated the draft bill 
encouraging the distribution and protection 
of creative works on the Internet. The bill 
reaffirmed the principle that internet users 
are obligated to monitor their Internet 
connections, already set forth in the 
DADVSI Act, and added a graduated 
response procedure placed under the 

January 2010
M.-F. Marais

is elected
President of
the Hadopi

October 2009
“Hadopi 2”

22 October 
2009

CC approves
key provisions in 

Hadopi 2

June 2009
“Hadopi 1”

10 June 2009
Partial censure

by CC of the 
“Hadopi 1”

2006
DADVSI Law

2001
EC Directive
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authority of a new independent government 
agency, the Hadopi.

The document provided that the High 
Authority, in possession of evidence that 
may prove to be a breach of the obligation 
to monitor an Internet connection, is to 
email subscribers a first notice through their 
ISPs (Internet Service Provider) reminding 
them of their obligation to monitor their 
Internet connection and warning them 
of sanctions they face if the offence is 
repeated. In the event it occurs again 
within six months, the High Authority sends 
another notice by letter delivered against 
signature. Should the offence occur again 
within one year following the receipt of this 
letter, the High Authority would be able to 
order suspension of Internet service for a 
period of three months to one year. 

By a ruling on 10 June 2009, however, 
the Constitutional Council declared the 
provisions of the law unconstitutional that 
granted the High Authority the power 
to restrict or prohibit Internet access. 
According to the Council, this power that 
can “lead to restricting the practice of any 
person’s right to freely express themselves 
or to communicate, especially from their 
place of residence” should only be granted 
to a legal authority.

A revised version of law no. 2009-669 of 
12 June 2009 to encourage the distribution 
and protection of creative works on the 
Internet was finally published in the Journal 
Officiel on 13 June 2009. It institutes the 
Hadopi and establishes the implementation 
of an educational component.

• The law of 28 October 2009 on 
the legal protection of artistic 
and literary works on the Internet 
(Hadopi 2)

In compliance with the Constitutional 
Council’s ruling, the French government 
introduced a new draft bill on the legal 
authority’s implementation of Internet 
access suspension with the Hadopi 
maintaining its authority over the warning 
phases. Fol lowing del iberat ions in 
Parliament that took place from July 
to September 2009, the Constitutional 
Counci l approved most of the bi l l ’s 
provisions.

Law no. 2009-1311 of 28 October 2009 
on the legal protection of artistic and literary 
works on the Internet was published in 
the Journal Officiel on 29 October 2009. 
It institutes the Hadopi and establishes 
the implementation of an educational 
component.

Hadopi, an institution with 
twice the protective power 

The Hadopi’s strength comes from an 
inst itut ional mechanism completely 
dedicated to online distribution of original 
works and copyright protection, in other 
words online copyright. It is a major 
development in the search for operational 
solutions to the problem of copyright on 
the Internet.
The international community is watching 
the Hadopi very closely. It sets a unique 
precedent in furthering a debate that is 
often embroiled in firm statements of 
intention but is routinely sidelined by the 
actual application of practical solutions. 
The Hadopi is specialised. All of its human 
and financial resources are focused on a 
single topic: online copyright. It is the only 
possible response to a growing need to 
give the debate extensive expertise and 
perspective. 
Like any French institution, it directs its 
actions towards protecting public interest. 
The legislative body it reports to purposely 
made the Hadopi independent, thereby 
enabling it to hear all sides of the debate 
and strike a balance between the range of 
viewpoints in the work it does.
It is a pool of skills. As a whole, the Board, 
the Rights Protection Commission and 
its services are a source of exceptionally 
diverse and wide-ranging skills capable 

The Hadopi is 
powerful because 

it is an institutional 
mechanism completely 

dedicated to online 
copyright.
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“A mandate to regulate and monitor 
in the area of technical measures to 
protect and identify copyright-protected 
works and objects”.
In response to this mandate, the High 
Authority:
•	vsees that the technical measures are 

not mutually incompatible or incapable 
of interoperating and thereby do not 
result in imposing additional restrictions 
in the use of a work separate from those 
stated by the holder of a copyright or 
neighbouring right; 

•	sees that the implementation of protec-
tive technical measures does not deprive 
beneficiaries of certain exceptions set 
forth in the Intellectual Property Code 
(IPC);

•	determines methods for exercising 
exceptions and, in particular, sets a 
minimum number of authorised copies 
for the exception.  

•	certifies the content offers from people 
whose business is to provide the public 
online communications services that 
enables users of the services to clearly 
identify the legal nature of these content 
offers;

•	sees that a directory portal listing these 
content offers is posted, promoted and 
updated;

•	evaluates experiments being conducted 
in content recognition technologies 
and filtering by the designers of these 
technologies, the rights holders of the 
protected works and objects and people 
whose business is to provide the public 
an online communications service;

•	documents in its annual report the key 
developments observed on the issue, 
particularly with regard to the effective-
ness of said technologies;

•	identifies and researches the technical 
methods facilitating the illegal use of 
works and objects protected by a 
copyright or neighbouring right on digital 
communications networks. If applicable, 
it proposes solutions in its annual report 
to remedy these practices.

“A mandate to protect works and 
objects against infringements of these 
rights committed on public online 
communications networks”.

The mission given to the High Authority 
and, more specifically, the Rights Protection 
Commission (RPC), centres on the 
graduated response. This is primarily an 
educational measure designed to remind 
Internet subscription holders whose 
connection has been used for the purposes 
of infringement of their obligation to monitor 
their online connection. If, despite warnings 
from the RPC, the subscription holder fails 
to meet these obligations, the RPC can 
forward the case to the French attorney 
general(1).

of providing added value to their joint 
activities. The Labs give Hadopi the ability 
to expand its skills and bring them together 
for a joint project.
Naturally, its work puts it in direct contact 
with Internet users, rights holders and 
Internet connection and service providers. 
The so-called ‘conflict’ in online copyright 
stems from these three groups.
Thanks to these advantages, Hadopi is 
in a position to chart new courses above 
and beyond these confrontations that 
are founded on sharing and exercising 
responsibility. That is the key to Internet 
freedom.

➔➔  MISSIONS AND 
ORGANISATION

Missions

Article L. 331-13 of the French Intellectual 
Property Code vests the following three 
missions in the High Authority for the 
circulation of creative works and copyright 
protection on the Internet:

“A mandate to promote the development 
of legal content services and monitor the 
legal and illegal use of works and objects 
subject to a copyright or neighbouring 
right on digital communications networks 
used to provide public online communi-
cations services.”

In response to this mandate, the High 
Authority:
•	publishes growth indicators for the 

legal content services, commercial or 
otherwise, and oversees the legal or 
illegal use of works and objects protected 
by a copyright or a neighbouring right on 
digital communications networks;

(1) Art. R. 331-43 of the Intellectual Property Code.
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Name Appointment method Term length Substitute

Marie-Françoise Marais First president of the Court of Cassation 6 years Dominique GARBAN

Jean Musitelli Vice-president of the Council of State 4 years Marie PICARD

Patrick Bouquet First president of the Court of Auditors 2 years Thierry DAHAN

Christine Maugüé President of the Upper Council on Literary and 
Artistic Property

2 years Philippe BELAVAL

Jean Berbinau Joint proposal of the ministries charged with 
digital communications, consumption and culture

6 years

No substitute

Chantal Jannet 4 years

Jacques Toubon 4 years

Franck Riester Chairman of the National Assembly 6 years

Michel Thiollière Senate President 2 years

is to serve a six-year term in application of 
Article L. 331-16 of the IPC.  
In view of a partial renewal of one-third of 
the Board every two years, the terms for 
members (excluding the President) were 
chosen at random at the first meeting in 
application of IV of Article 19 of law no. 
2009-669 of 12 June 2009.

The composition and terms of the Board 
members and their substitutes were 
decided at the meeting of 8 January 2010, 
as indicated in the table below.

The members of the Board elected their 
president at the Board’s first official meeting 
on 8 January 2010. Marie-Françoise 
Marais was elected President and, as per 
the provisions in Article L. 331-15 of the 
IPC, President of the High Authority. She 

Pursuant to the terms in Art ic le L.  
331-16 of the IPC, the members of the 
Board and their substitutes are appointed 
by the Decree of 23 December 2009 
published in the Journal Officiel on 26 
December 2009.

• The Board

Top from left to right: Franck Riester, Jean Musitelli.
Bottom from left to right: Chantal Jannet, Michel Thiolliere, Marie-Françoise Marais, Jacques Toubon. 
Not shown: Patrick Bouquet, Christine Maugüe, Jean Berbinau.
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• The Rights Protection Commission 

Pursuant to the terms in Art ic le L.  
331-17 of the IPC, the members of the 
Rights Protection Commission and their 
substitutes are appointed by the Decree 
of 23 December 2009 published in the 
Journal Officiel on 26 December 2009.
The President of the Rights Protection 
Commission was appointed by the 
Decree of 20 January 2010 published in 
the Journal Officiel on 22 January 2010. 
 

In view of a partial renewal of one-third 
of the Rights Protection Commission 
every two years, the terms for members 
(excluding the Chairman) were chosen at 
random at the first meeting in application 
of IV of Article 19 of law no. 2009-669 of 
12 June 2009.
The composition and terms of the Rights 
Protection Commission members and their 
substitutes were decided at the meeting of 
11 February 2010, as indicated in the table 
below.

Name Appointment 
method

Term 
length

Substitute

Mireille Imbert-Quaretta Vice-president of the 
Council of State 

6 years Jean-François Mary

Jean-Yves Monfort First president of the 
Court of Cassation

4 years Paul Chaumont

Jacques Bille First president of the 
Court of Auditors

2 years Sylvie Toraille

The members of the Rights Protection Commission:  
Jacques Bille, Mireille Imbert-Quaretta,  
Jean-Yves Monfort.
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Organisation of the High Authority

The President of the High Authority 
appointed Eric Walter as its Secretary 
General. The Secretary General is charged 
with operations and coordinating services. 
A description of the High Authority’s 
departments appears in the appendix. 
The Board also wished to form a support 
panel of independent experts that was not 
provided for in the legislation. These are the 
Labs.

The High Authority’s Labs are research 
workshops run by independent experts 
appointed by the Hadopi Board. Each of 
the five Labs deals with a specific area of 
expertise: intellectual property, networks 
and techniques, online use, the digital 
economy of original works and philosophy. 
As a combined force, they ensure a 
multidisciplinary approach able to address 
the key issues of art in the digital era from 
many interdependent fronts.

The Board oversees the strategic directions 
of the Labs. Based on proposals from 
expert directors, it determines the major 
avenues for the work they are assigned, 
gathers findings from them on which its 
bases its decisions, strategic directions 
and official positions for the High Authority. 

 

President
Marie-Françoise MARAIS
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➔➔   STRuCTuRE AND 
OPERATIONS

Legal and regulatory 
framework

There are 13 implementation orders for 
law no. 2009-669 of 12 June 2009 to 
encourage the distribution and protection 
of creative works on the Internet and law 
no. 2009-1311 of 28 October 2009 on 
the legal protection of artistic and literary 
works on the Internet that currently frame 
the operations of the High Authority and 
the implementation of the mandates 
handed down to the Board and the Rights 
Protection Commission. 

The process of adopting these orders 
began in July 2009 and was completed in 
April 2011 with the passing of the decree 
setting the indicators the High Authority 
publishes every year to fulfil its “mandate to 
promote the development of legal content 
services and monitor the legal and illegal 
use of works and objects subject to a 
copyright or neighbouring right on digital 
communications networks used to provide 
public online communications services.” 

Three legislative orders preceded the 
formation of the High Authority by the 
Minister of Culture and Communications 
on 8 January 2010. In preparation for 
the appointment of the authority’s future 
members (by the decree of 23 December 
2009) and the Chairman of the RPC, 
decree no. 2009-887 was published on 23 
July 2009 and provided the template for 
the declaration of interests the members 
submit upon their appointment. The decree 
of 2009-1773 dated 29 December 2009 
set forth the organisational and operational 
rules for the High Authority.
Some of these legislative texts were 
designed to specify the implementation 
methods for the mandate given to the 
Rights Protection Commission to protect 
original works.

The gross negligence violation, a Class 5 
offence ruled by a judge upon reaching 
the last phase of the ‘graduated response’ 
mechanism was instituted by decree no. 
2010-695 on 25 June 2010. The procedure 
applicable to implementing the ‘graduated 
response’ was set by decree no. 2010-872 
of 26 July 2010. Finally, decree no. 2010-
1202 dated 12 October 2010 completed 
the mechanism by instituting the obligation 
of Internet service providers to forward 
the notices issued by the RPC to their 
subscribers within 24 hours. Violation of 
this provision is subject to a maximum fine 
of 7,500 euros.

With regard to the automated processing 
of personal data used for the graduated 
response, an initial decree dated 5 March 
2010 (no. 2010-236) st ipulated the 
implementation methods. This document 
was later supplemented by two modifying 
decrees intended to allow the RPC to 
process files on owners of an Internet 
connection by subscription with a ‘virtual’ 
Internet service provider that does not 

have a dedicated network (decree no. 
2010-1057 of 3 September 2010) and 
address the third phase of the graduated 
response procedure (decree no.  2011-264 
of 11 March 2011). The French National 
Commission on Computing and Freedoms 
(Commission nationale de l’informatique et 
des libertés, or CNIL) issued opinions on 
the draft versions of these three decrees.

The two last decrees passed in 2010 were 
more specifically focused on the mandates 
given to the Board of the High Authority. 
These entail:
•	decree no. 2010-1630 of 23 December 

2010 on the assessment and certification 
procedure for online security solutions 
intended to prevent the i l legal use 
of a connection to a public online 
communications network;

•	decree no. 2010-1366 of 10 November 
2010 on certifying online public commu-
nications service content offers and reg-
ulating technical measures that protect 
and identify copyright-protected works 
and objects.
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Name of Decree Date published in 
the JORF (Journal 
Officiel)

Purpose

Decree no.  2009-887 of 21 July 2009 taken for the 
application of Article L. 331-18 of the Intellectual 
Property Code

JORF no. 0168 of 
23 July 2009

This decree sets forth the template for the declaration of interests 
the members take when they are appointed.

Decree of 23 December 2009 on nominating mem-
bers of the Board and Rights Protection Commission 
of the High Authority for the circulation of creative 
works and copyright protection on the Internet

JORF no. 0299 of 26 
December 2009

This decree pertains to the nomination of the members of the 
Board and the Rights Protection Commission.
The Board is composed of nine full-fledged members and four 
substitute members. The Rights Protection Commission is 
composed of three full-fledged members and three substitute 
members.

Decree no.  2009-1773 of 29 December 2009 on the 
organisation of the High Authority for the circulation 
of creative works and copyright protection on the 
Internet

JORF no. 0303 of 31 
December 2009

This decree stipulates the organisational and operational rules 
for the Board and the Rights Protection Commission, specifically: 
•  issues that must be deliberated by the Board and, if applicable, 

after the RPC issues its opinion;
•  the authorities of the High Authority’s President and Secretary 

General; provisions on its staff (hiring practices, clearance for 
the RPC’s sworn agents);

•  financial and accounting provisions.

It also sets forth the terms for accrediting agents from companies 
that collect and distribute royalties, professional advocacy groups 
and the Centre national du cinéma et de l’image animée (National 
Center of Cinematography and the Moving Image).

Decree of 20 January 2010 on nominating the 
Chairman of the Rights Protection Commission of 
the High Authority for the circulation of creative 
works and copyright protection on the Internet - 
Mireille Imbert-Quaretta

JORF no. 0018 of 22 
January 2010

This document pertains to nominating the President of the Rights 
Protection Commission, Mireille Imbert-Quaretta.

Decree no. 2010-236 of 5 March 2010 on automated 
processing of personal data authorised by Article L. 
331-29 of the Intellectual Property Code called the 
“Management system for measures to protect origi-
nal works on the Internet” 

JORF no. 0056 of 7 
March 2010

This document stipulates the implementation methods for the 
High Authority in automated processing of personal data within 
the graduated response mechanism. 
The decree specifies the outcome of the processing, the personal 
data and data recorded during processing, how long they are 
archived, the recipients of said data and the people authorised 
to access them.
It also sets forth traceability requirements and methods for using 
clearance and rectification. 
Lastly, it provides for the processing network with automated 
processing of personal data used by duly formed professional 
advocacy groups, companies that collect and distribute royalties, 
the National Center of Cinematography and the Moving Image 
as well as digital communications operators and the service 
providers cited in 1 and 2 of Article 6 in the law of 21 June 2004 
on trust in the digital economy. 
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Name of Decree Date published in 
the JORF (Journal 
Officiel)

Purpose

Decree no. 2010-695 of 25 June 2010 institutes a 
gross negligence violation to protect literary and 
artistic property on the Internet.

JORF no. 0146  
of 26 June 2010

This text institutes the violation of gross negligence. It pertains to 
a Class 5 offence that carries a penalty of up to 1,500 euros and 
an additional sentence of suspension of Internet access for up to 
one month.
Actions that constitute gross negligence are:
•  the subscriber has received a notice by letter delivered against 

signature to implement an online security solution for his/her 
connection;

•  the subscriber’s Internet connection was once again used for 
the purposes of copyright infringement within the year follow-
ing receipt of this notice;

•  it appears that without just cause the Internet subscriber has 
not, “installed an online security solution for this connection” or 
“lacked diligence in implementing this solution.” 

Decree no. 2010-872 of 26 July 2010 on proceed-
ings before the Rights Protection Commission of the 
High Authority for the circulation of creative works 
and copyright protection on the Internet

JORF no. 0171  
of 27 July 2010

This decree sets forth the procedure applicable to implementing 
the ‘graduated response’ by the Rights Protection Commission.
It stipulates the admissibility terms for case referrals handed over 
to the RPC and requires technical operators and service provid-
ers to respond to requests of identification within set timeframes.
It provides for the terms of interaction between the RPC and the 
subscribers receiving notifications with a view to ensuring their 
rights are respected during the procedure and inasmuch as pos-
sible see that the defendant is respected as well: consideration 
for remarks, responses to requests for details on the works, a 
hearing at the request of the RPC or the Internet user.
Lastly, it specifies the terms and procedures for the RPC’s delib-
eration process, the transferral of case files to the prosecution 
and the execution of rulings on Internet suspension.

Decree no. 2010-1057 of 3 September 2010 modi-
fying decree no. 2010-236 of 5 March 2010 on au-
tomated processing of personal data authorised by 
Article L. 331-29 of the Intellectual Property Code 
called the “Management system for measures to 
protect original works on the Internet”

JORF no. 0206  
of 5 Sept. 2010

This decree supplements the language in the decree of 5 March 
2010 to grant the Rights Protection Commission the right to proc-
ess Internet subscriber case files with a ‘virtual’ Internet service 
provider without a dedicated network.

Decree no.  2010-1202 of 12 October 2010 modi-
fying Article R. 331-37 of the Intellectual Property 
Code

JORF no. 0238  
of 13 October 2010

This decree supplements Article R. 331-37 of the Intellectual 
Property Code by instituting an obligation for Internet service pro-
viders to contact their subscribers within 24 hours regarding the 
notices issued by the Rights Protection Commission. Violation of 
this provision is subject to a maximum fine of 7,500 euros.
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Name of Decree Date published in 
the JORF (Journal 
Officiel)

Purpose

Decree no. 2010-1366 of 10 November 2010 on 
naming online public communications services 
offerings and regulating technical measures that 
protect and identify copyright-protected works and 
objects

JORF no. 0263  
of 13 Nov. 2010

This decree sets forth the terms of granting the label provided 
for in Article L. 331-23 of the Intellectual Property Code. In 
particular, it lists the information provided to support applications 
for certification, provides for the methods of publishing these 
applications on the High Authority’s website and stipulates the 
terms whereby the rights holders may raise objections. 
It also sets forth the procedural rules that apply for the mandate to 
regulate and monitor technical measures to protect and identify 
copyright-protected works and objects (resolution of conflicts in 
the interoperability of technical measures and the granting of 
specific copyright exceptions, referral of any issues pertaining to 
the interoperability of technical measures to the High Authority 
for review). 

Decree no. 2010-1630 of 23 December 2010 on 
the assessment and naming procedure for security 
resources intended to prevent the illegal use of 
a connection to a public online communications 
network

JORF no. 0299  
of 26 Dec. 2010

This decree sets forth the terms by which security programme 
designers are evaluated by accredited centres to ensure their 
solutions are compliant with the operational specifications made 
public by the High Authority and accreditation granted by the High 
Authority. 

Decree no. 2011-264 of 11 March 2011 modifying 
decree no. 2010-236 of 5 March 2010 on 
automated processing of personal data authorised 
by Article L. 331-29 of the Intellectual Property 
Code called the “Management system for 
measures to protect original works on the Internet”

JORF no. 0061  
of 13 March 2011

This document supplements the decree of 5 March 2010 to 
address the third phase in the graduated response procedure 
(penal component).
In particular, it stipulates a time period for retaining information 
(relating to phase 3) and personal data recorded during the 
processing conducted by the High Authority, the transferral to 
competent legal authorities of citations containing evidence 
likely to result in a gross negligence violation or an infringement 
offence and data processing for the purposes of executing the 
suspension of service penalty.

Decree no.  2011-386 of 11 April 2011 on the 
indicators used by the High Authority for the 
circulation of creative works and copyright 
protection on the Internet

JORF no. 0087  
of 13 April 2011

This document lists the indicators cited in Article L. 331-23 of the 
Intellectual Property Code relating to the development of the legal 
content services, commercial or otherwise, and oversight of the 
legal or illegal use of works and objects protected by a copyright 
or a neighbouring right on digital communications networks.
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report issued on 28 October 2010 on 
independent administrative authorities, 
independent public authorities are required 
to enact the equivalent of full status for their 
employees because they are not expressly 
covered by government public service 
regulations.

In effect, in application of decree no. 2009-
1773 on the Hadopi’s organisation, agents 
are subject to the decree of 17 January 
1986 on the general provisions for non-
designated government agents taken for 
the application of Article 7 of law no. 84-16 
of 11 January 1984 relative to the statutory 
provisions on government public service 
and the rules enacted by the Board and 
other rules that directly apply to them.

The Hadopi’s general terms 
and conditions for staffing, 
management and employee 
compensation
A large part of the Board’s initial rulings per-
tained to human resources management at 
the High Authority. 
While awaiting the general terms and 
conditions on staffing to be adopted, the 
Board held several proceedings to establish 
profiles for the officers initially required to 
set up the High Authority. 
The High Authority’s general terms and 
conditions for staffing, management and 
employee compensation were adopted in 
September 2010.

As noted by Deputies René DOSIèRE and 
Christian VANNESTE in the information 

Drafting internal regulations 
at the High authority

Pursuant  to Ar t ic le  331-15 of  the 
Intellectual Property Code, the Board 
carries out the High Authority’s mandate 
barring any conflicting legislative provisions. 
It thereby has general authority to issue 
statements on any question relating to the 
High Authority, with the exception of those 
pertaining to the assignations provided to 
the Rights Protection Commission. 
The Board of the High Authority adopted 
25 proceedings on 30 June 2011. The 
majority of the proceedings issued in the 
High Authority’s first few months were 
mainly intended to provide a framework 
for the organisation of services and the 
Hadopi’s budgetary operations. 
These rulings also pertained to the Rights 
Protection Commission, with the Board 
issuing statements after hearing the Rights 
Protection Commission’s opinion. 
Due to its status as an independent 
administrative authority (IAA) (autorité 
publique indépendante), the High Authority 
frequently had to formulate its own rules 
since the applicable law for government 
administrations or public institutions did 
not always directly apply to it.
The Board also adopted a series of 
budgets: a budget covering the High 
Authority’s start-up operating and staffing 
expenditures, a provisional budget and 
then an initial budget for 2010 and one for 
2011(1).

(1) See appendix of this report
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In September 2010, the Board also set a 
cap of 15,000 euros beyond which it must 
deliberate on matters pertaining to legal 
action and transactions.
Finally on 16 December 2010, the High 
Authority drew up an accounting and 
finance regulation stipulating the practical 
operational terms between the disbursing 
officer and the accounting firm and the 
Board’s methods of communication and 
decision-making.

By-laws and code of ethics 
The High Authority adopted its by-laws 
on 2 November 2010. As is conventional, 
these by-laws set forth the operations 
for the collegial bodies – the Board and 
the Rights Protection Commission – 
by specifying rules for these bodies on 
meeting procedures.

The High Authority adopted its code 
of ethics on 17 February 2011 which 
sets forth the usual ethics requirements 
(neutrality, independence, confidentiality) 
that binds the members of the Board and 
the Rights Protection Commission, the 
High Authority’s agents and any persons 
providing them assistance or support. 
The Board also approved the language in 
the code of ethics for the Labs, which is 
designed to establish independence for 
members of the Labs.  

Building the information 
systems 

In an effort to fulfil its mandates, the High 
Authority acquired computer resources 
that meet both the usual needs of 
any organisation and specific security 
requirements, namely pertaining to the 
processing of personal data within the 
context of the graduated response.

It installed two separate computer systems, 
each with a specific security protocol, that 
are not networked to one another.

Rules of internal procedure
In May 2010, the Board determined 
provisional rules for awarding contracts 
and deals by setting a 100,000 euro 
cap beyond which the President, or the 
Secretary General by delegation from 
the President, must request the Board’s 
opinion prior to awarding any contracts 
or deals. In such matters, the Hadopi is 
subject to order no. 2005-649 of 6 June 
2005 on deals awarded by certain public or 
private persons not covered by the French 
Government Contracting Code

The High Authority, therefore, was required 
to conduct a census of the legislative texts 
that applied to its agents. For example, if a 
35-hour work week applies to the agents, 
the decree on overtime compensation had 
to be “transposed” in the general terms 
and conditions on staffing, management 
and employee compensation so the agents 
could receive this overtime pay and paid 
recovery days.
Similarly, in the second half of 2011 the 
High Authority will pass its own rules on 
labour representation since the decrees 
applicable to all of public service did not 
apply to it.(1)

(1) Available on the National Assembly’s website http://www.assemblee-nationale.fr, Report no. 2925.
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A dedicated information system 
for the graduated response
Even before the High Authority was 
actually in place, in December 2008 the 
Ministry of Culture and Communication 
selected a service provider for project 
management support with the objective 
of awarding a contract to produce a 
prototype of the software for the graduated 
response procedure. The production 
contract was apprised in July 2009 and 
modified in November 2009 to account for 
modifications in the Hadopi 2 law. The first 
version of this program was approved in 
late December 2009.

Once the High Authority’s services were 
set up starting in March 2010, they took 
over the project management side in close 
collaboration with the Rights Protection 
Commission and the contract was officially 
handed over to the Hadopi in June 2010.
The upgrade from the initial version of the 
prototype to a version capable of sending 
the Rights Protection Commission’s notices 
required implementing the following:
•	conduct an ongoing operational needs 

assessment for the Rights Protection 
Commission as the project advanced;

•	introduce a level of security tailored to 
the type of data being processed and 
conduct a security audit before the 
application goes into service;

•	draw up specif icat ions with legal 
claimants to network the information 
systems to conduct case referrals.

These specifications set forth a format for 
case referrals that complies with the Rights 
Protection Commission’s requirements and 
the methods of secure transfer. 
A set of specifications for Internet service 
providers was devised in order to specify 
the formats and methods of requests for 
IP address disclosure, responses to these 
requests and the email procedure for 
notices passing through ISP infrastructures. 
In particular, the specifications had to 
account for data security. The first version 
was submitted to ISPs in early May 2010 

and updated at the end of that month. The 
first requests for IP address identification 
were sent to the ISPs in early September 
2010.

Since then, the prototype has been 
upgraded primarily to boost its processing 
capacities (volumetric) and to adjust and 
add functionalities related to feedback 
and issuing the round of second notices. 
While using the prototype of the graduated 
response software, the High Authority 
is also working on upgrades it needs for 
the target version. This final version will 
improve performance, volume capacity and 
functionalities.
In February 2011, the Hadopi selected a 
service provider for project management 
support in awarding a contract to produce 
this target version. The contract was 
officially announced in early May 2011.

Only sworn officers of the High Authority 
can access the external graduated 
response information system. A dedi-
cated computer network separate from 
the internal information system was 
installed on the Hadopi premises. This 
configuration provides stronger security 
and confidentiality for the data being 
processed. The sworn agents each have 
two computers with a shared screen, 
mouse and keyboard, which reduces IT 
costs.
Once the aforementioned elements were 
completed, the first notices were sent on 
1 October 2010. Since then, the prototype 
has been upgraded primarily to boost its 
processing capacities (volumetric) and 
to adjust and add functionalities related 
to feedback and issuing the round of 
second notices. The first email notices and 
the letters for phase 2 of the graduated 
response have been issued since February 
2011.

While using the prototype of the graduated 
response software, the High Authority 
is also working on upgrades it needs for 

the final version. This final version will 
improve performance, volume capacity and 
functionalities.

The Hadopi’s internal information 
system
The Hadopi’s internal information system 
performs conventional tasks such as 
file sharing, email, calendars, etc. and 
there are plans to upgrade to an Intranet 
site where all Hadopi agents can share 
information with each other.
The information system was designed 
to meet the need to integrate work 
stations relying on either a Windows 
or Mac operating system and provide 
infrastructures for internal IT development.

The expansion of the High Authority 
required the head offices to be completely 
rewired to accommodate the growing IT 
requirements. The work was finished in 
June 2011.
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➔➔  THe grAduATed 
response

Education as part of a penal 
process

The rights protection 
Commission’s authority
According to the procedures tailored 
for its purposes, the Rights Protection 
Commission contributes to the mandate to 
protect original works and objects under a 
copyright or neighbouring right. 
As such, i t  oversees the so-cal led 
‘graduated response’ procedure set forth 
in Article L. 331-25 of the Intellectual 
Property Code that can be enforced 
when the Commission is in possession 
of evidence likely to constitute a failure 
of Internet subscribers to meet the 
obligation binding them to see that this 
connection is not used to commit acts 
of infringement. Therefore, the Rights 
Protection Commission does not itself 
have the power to process offences that 
are within its purview(1). 
In practical terms, the Commission is 
informed by legal claimants of discoveries 
relating to acts of infringement committed 

on the Internet, commonly known as acts of 
piracy. 
Based on observations of these acts, the 
legal claimants can then decide either to refer 
them to the Rights Protection Commission as 
a subscriber’s failure to fulfil the obligation to 
monitor their Internet connection or directly 
to the criminal justice system on grounds of 
infringement, which they already could do 
prior to the passing of the law of 12 June 
2009.
Unlike an automatically punitive legal 
indictment, referr ing a case to the 
Commission initially triggers an educational 
warn ing  sys tem.  The  not ices  the 
Commission issues to the subscriber is a 
reminder of their obligation to ensure that 
their Internet connection is not being used 
for the purposes of infringement and warns 
them of the penalties they face for gross 
negligence and an infringement offence 
pursuant to articles L. 335-7 and L. 335-
7-1 of the Intellectual Property Code.  

These notices also contain information on 
the legal content offer for online artistic 
content and reminds the subscriber of 
the existing online solutions to secure 
their  connect ion that prevents any 
failures to meet the monitoring obligation. 
Furthermore, they point out the risks 
of practices that violate copyrights and 

neighbouring rights for renewing artistic 
works and for the cultural economy.
In its ruling of 10 June 2009 approving 
the educat ional  component of  the 
graduated response procedure, the 
French Constitutional Council was given an 
opportunity to assess the Rights Protection 
Commission’s role in the original system 
planned. It deemed that by sending notices 
to subscribers whose Internet connections 
had been used for the purposes of 
infr ingement, the Rights Protection 
Commission was being assigned a role that 
preceded legal action. 
The Constitutional Council declared 
its role as “justified by the magnitude 
of infr ingements committed via the 
Internet and, in the interest of properly 
administering justice, the value of limiting 
the number of offences referred to the legal 
authority” (2).

The law of 28 October 2009 supplements 
the non-restrictive phase of the graduated 
response procedure with a criminal 
sanction mechanism for gross negligence, 
thereby transforming the nature of the 
process. It granted the Rights Protection 
C o m m i s s i o n  p o w e r s  t o  o b s e r v e 
violations of the monitoring obligation 
that, if repeated, could constitute a gross 
negligence violation and to forward its 

(1) Art. L. 331-24 of the Intellectual Property Code: 
“The Rights Protection Commission acts on the basis of claim referrals from authorised sworn agents under the terms and conditions stipulated in Article L. 331-2, who 
are appointed by: 
- duly formed professional advocacy groups;
- companies that collect and distribute royalties;
- the National Center of Cinematography. 
The Rights Protection Commission may also act upon information it receives from the attorney general”
(2) No.  2009-580 DC of 10 June 2009 Recital 28.
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findings to the attorney general of the 
competent regional district court (1). 

Apart from the gross negligence violation, 
the Commission can also record acts 
likely to constitute one of the infringement 
offences stipulated in Chapter III of the 
Intellectual Property Code when punishable 
by an additional penalty of suspension of 
Internet service.

The rights protection 
Commission’s prerogatives
The laws of 12 June 2009 and 28 October 
2009 created specific provisions applicable 
to the graduated response procedure. 
These provisions appear in the Intellectual 
Property Code. However, the resulting 
procedure is part of a penal process 
and affects the applicable procedural 
rules as much as the Rights Protection 
Commission’s prerogatives.

Thus, the Rights Protection Commission’s 
members and sworn agents can receive 
and review case referrals from legal 
claimants. They can process the data sent 
to them by the attorney general. They can 
obtain any documents required to fulfil their 
mandate from the digital communications 
operators and service providers cited in 1 
and 2 of Article 6 of the law of 21 June 
2004 on trust in the digital economy. In 
particular, they can obtain information 
needed to identify the names of Internet 
subscribers and do so under penalty 
of criminal indictment. They can gather 
observations and take depositions from 
the people involved. Lastly, they can take 
record of acts likely to constitute a gross 
negligence violation or infringement offence 
and they can refer this evidence to the 
competent attorney general(2). 

The powers to receive claims, conduct 
investigations, question the accused 
and discover acts likely to constitute 
offences are prerogatives of the judiciary 
police – these are the same prerogatives 
lawmakers have conferred to the Rights 
Protection Commission’s members and 
sworn agents in application of articles 15 
and 28 of the Code of Penal Procedure. 
And in application of articles 431 and 537 
of that same code, their reports serve as 
proof until evidence to the contrary.

In executing its mandate under the terms 
and limitations set forth in the law that 
created it, among other things the Rights 
Protection Commission has a special 
power: it is not bound by the terms and 
conditions in Article 40 of the French Code 
of Penal Procedure(3). 
Article L. 331-25 of the Intellectual Property 
Code sets the rules applicable to the 
warning procedure as follows: “When in 

possession of evidence likely to constitute 

a violation of the obligation set forth in 

Article L. 336-3, the Rights Protection 

Commission can send to the subscriber, 

under its seal and on its own behalf, by 

electronic means and by intermediary of 

the person whose business is to provide 

access to public online communication 

ser v ices and has entered in to  an 

agreement with the subscriber a notice of 

warning […]. 

(1) A(1) Art. R. 331-43 of the Intellectual Property Code.
(2) Art. L. 331-21, L. 331-21-1, L. 331-24 of the IPC; decree no.  2010-872 of 26 July 2010.
(3) Art. 40 of the French Code of Penal Procedure: “In the course of exercising their duties, any instituted authority, any public official or public servant who becomes 
aware of a crime or offence must immediately alert the attorney general and forward any information, reports and documents pertaining to the act to this magistrate.”

unlike an automatically 
punitive legal indictment, 

referring a case to  
the Commission initially 
triggers an educational 

warning system.
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•	either not installed an online security 
solution on this connection;

•	or lacked diligence in installing this online 
security solution.

At least these two conditions must be met 
to constitute gross negligence:
•	the subscriber has received an email 

and a letter delivered against signature 
serving as a second notice from the 
Rights Protection Commission;

•	the subscriber’s Internet connection 
was once again used for the purposes 
of infringement within the year following 
receipt of this notice.

The decree of 25 June 2010 created a 
new and complex offence both in terms 
of defining the material act of this new 
violation and with regard to the intentional 
component of gross negligence.

A Commission offence by 
omission
The gross negligence violation sanctions a 
fault of omission – the failure to meet the 
obligation of securing an Internet connec-

Yet, Article L. 336-3 of the Intellectual 
Property Code expressly stipulates that 
violating the monitoring obligation does not 
result in engaging the Internet subscriber’s 
criminal liability, outside of the graduated 
response mechanism. 
This procedure that the Rights Protection 
Commission has been charged with imple-
menting is an educational procedure for 
which lawmakers only intended to result 
in criminal punishment as a last resort in 
the event the warning mechanism proves 
ineffective and has not prevented repeat 
offences of using the Internet for the 
purposes of committing an infringement. 

a new infringement:  
gross negligence

Gross negligence is defined in Article R. 
335-5 of the Intellectual Property Code 
as the act, without just cause, of a person 
who has subscribed to an Internet service 
and has:

Should this act be repeated within a period 
of six months from the date the notice 
cited in paragraph one is sent, acts likely 
to constitute a violation of the obligation set 
forth in Article L. 336-3, the Commission 
may send another notice containing the 
same information as the previous notice 
by electronic means under the terms 
stipulated in paragraph one […]”

Therefore, while the Commission can send 
notices, it can conversely not do so. In the 
same way, it can forward its findings to the 
prosecution or it may not do so. These 
provisions grant the Commission a power 
of assessment, not on legal proceedings, 
which is a power only bestowed upon a 
public prosecutor, but on what action to 
take when it receives evidence, a power 
that departs from the provisions in Article 
40 of the French Code of Penal Procedure 
only in terms of the offences stipulated in 
articles L. 335-2, L. 335-3, L. 335-4 and 
R. 335-5 of the Intellectual Property Code.
It is this prerogative given to the Rights 
Protection Commission that allows for the 
application of the educational phase of the 
graduated response procedure. Otherwise, 
in possession of material evidence of infrin-
gement and having information on the 
subscriber, the Commission would be obli-
gated to forward its findings to the public 
prosecutor thereby rendering the gradua-
ted response ineffective. 

The Commission 
can send notices, 

or it can conversely 
not do so.
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But the Internet subscriber could plead 
they had just cause that excuses the failure 
to meet the monitoring obligation thereby 
exonerating them from criminal liability. 
It is not up to the subscriber to prove 
he was not the instigator of the acts of 
infringement recorded on his Internet 
connection because in no way is that the 
accusation being made against him. His 
ultimate liability is only a consequence of 
a failure to meet the obligation to make his 
Internet connection secure.

The moral component in gross 
negligence
In principle, breaches are the least blatant 
criminal offences; they imply neither an 
intention to violate the law nor even an 
act of imprudence or negligence. We are 
referring to material offences in that simply 
discovering the material component of the 
offence is enough to qualify it.  

Gross negligence is a specific violation 
that also implies the existence of intent. 
This is not categorised as an offence of 
imprudence or ordinary negligence. It is 
closer to a manifestly deliberate offence(1), 
like in tort cases, which imply a will to 
disobey a particular obligation of safety or 
prudence mandated by a law or regulation.

In this specif ic case, the part icular 
obligation is the obligation to monitor as 
defined in Article L. 336-3 of the Intellectual 
Property Code that the subscriber must 
have been reminded of in advance by 
way of a second notice by letter delivered 
against signature within the year prior to 
the third failure to meet the monitoring 
obligation.
The gross negl igence offence is a 
deliberate sui generis offence that implies 
ignorance of a legal obligation of which the 
interested party has been informed ahead 
of time.

be installed. Similarly, it does not make 
it mandatory to install an online security 
solution that is certified by the Hadopi.
Consequently, while the obligation to 
secure an Internet connection is incumbent 
upon the subscriber, he or she may choose 
the means by which this is done, that is 
considered to suit his or her needs. Thus, 
from the perspective of the violation of 
gross negligence, a subscriber who simply 
decides to lock down his computer to stop 
people in his household from committing 
illegal uploads and downloads installs an 
online security solution.

By  v i r tue  o f  the  R ights  Protect ion 
Commission’s power of assessment, it 
inspects all of the online security solution that 
have been installed prior to deciding whether 
to ultimately refer the case to the prosecutor.

using an Internet connection to 
commit an infringement  
The consequence of committing gross 
negligence, in this case using an Internet 
connection for illegal downloads on at 
least three occasions, constitutes the 
second component of the gross negligence 
violation.

This violation is a habitual offence in that it 
sanctions repeated failures, so an isolated 
incident does not constitute a criminal 
offence. It implies, therefore, that the Rights 
Protection Commission has been referred 
to by legal claimants of the three discovery 
claims pertaining to acts of infringement 
committed on the same subscriber’s 
Internet connection.

To the extent that several acts of illegal 
file sharing are recorded from one Internet 
connection over the course of many weeks 
or even months, it is probable that the 
subscriber has not secured or unsecured 
their Internet connection. 

tion – when it results in a specific outcome: 
the use of this connection for the purposes 
of infringement. 
It is a commission offence by omission. 
Since the offence of gross negligence is 
linked to a specific result, it is not therefore 
an offence of pure omission in the strict 
sense of the term, which would penalise 
the simple act of abstaining from securing 
one’s Internet connection.
Unlike this sort of incrimination, which 
would punish any failure to secure an 
Internet connection regardless of how it is 
used, gross negligence is manifested by a 
harmful outcome, i.e. acts of infringement. 
The use of an Internet connection for the 
purposes of infringement is a component 
of the offence and must, therefore, be 
observed.

Failure to meet the obligation of 
securing an Internet connection
According to the language of Article R. 
335-5 of the Intellectual Property Code, 
the failure can take two forms: 
•	the total failure to secure an Internet 

connection in cases where no online 
security solution has been installed 
whatsoever;

•	the lack of diligence in installing an online 
security solution, which covers cases 
where the online security solution is 
ineffective because, for example, it had 
not been activated.

The online security solution covered 
in the violation is not stipulated from a 
technical perspective. Nevertheless, the 
Intellectual Property Code provides some 
practical guidelines. Article L. 336-3 of 
the Intellectual Property Code defines the 
online security solution by its objective, 
which is to ensure that an Internet 
connection is not used to commit an 
infringement. In no way does it mandate 
that a specified or particular control or filter 

(1) Art. 121-3 paragraph  4 of the French Penal Code.
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In  pract ice,  the R ights Protect ion 
Commission has been authorised to 
process digitally generated citations from 
the SACEM, the ALPA, the SCPP and the 
SPPF since 15 August 2010.
While the Rights Protection Commission 
has expressed no doubts about the 
reliability of the current process being used 
by legal claimants to collect IP addresses, 
namely after the analysis conducted in 
the autumn by special Hadopi agents, 
it does deem it advisable – considering 
the concerns that have been raised in 
this matter and with the consent of the 
legal claimants – that a legal expert be 
commissioned to issue an opinion on the 
relevance of the system being used.

Upon reception, the sworn authorised 
agents f rom the Rights Protect ion 

A modification to the decree of 5 March 
would a l low the Rights Protect ion 
Commission to process records of illegal 
acts using uploading and downloading 
techniques other than peer-to-peer 
networking(2).
The current processing system being used 
by legal claimants to search for and record 
infringements of works listed in a limited 
catalogue of works first allows them to 
search through illegal files on peer-to-peer 
networks and then to retrieve IP addresses 
of the Internet users posting these files. 
The sworn agents appointed by the legal 
claimants then establish the citations of 
physical record of violations of literary and 
artistic property rights in application of 
Article L. 331-2 of the Intellectual Property 
Code and signs them securely. These 
agents are accredited by the Ministry of 
Culture.

Implementing the graduated 
response procedure

discovery of the acts
Pursuant to the terms in articles L. 331-
25 and L. 336-3 of the Intellectual Property 
Code, the observations forwarded to the 
Rights Protection Commission may pertain 
to a variety of infringements. It could entail 
reproduction, representation, the provision 
or communication of works to the public 
in violation of a copyright or neighbouring 
right. 
The law does not limit the scope of the 
graduated response to a specific uploading 
or downloading technique; it can legally be 
implemented for all the acts of infringement 
committed on the Internet, regardless of 
the procedure used.

However, the decree of 5 March 2010 on 
the automated processing of personal 
data applied by the Rights Protection 
Commission currently only mentions 
illegal acts of uploading and downloading 
committed on peer-to-peer networks. 
This decree is analogous to the powers 
granted to legal claimants by the National 
Commission on Computing and Freedoms 
in terms of the automated processing that 
results in discovering acts of infringement 
committed on peer-to-peer networks and 
authorising them to forward these findings 
to the Rights Protection Commission(1). 
Before the Hadopi was created, legal 
claimants had already had similar rights 
that enabled them to forward their records 
of infringement to law enforcement. 

(1) Deliberations of the CNIL on 10 June 2010:
- no. 2010-223 on the authorisation granted to the Société Civile des Producteurs Phonographique (SCPP);
- no. 2010-224 on the authorisation granted to the Société Civile des Producteurs de Phonogrammes en France (SPPF);
- no. 2010- on the authorisation granted to the Société des Auteurs, Compositeurs et Éditeurs de Musique (SACEM);
- no. 2010-226 on the authorisation granted to the Société pour l’administration du Droit de Reproduction Mécanique (SDRM).
Deliberations of the CNIL on 24 June 2010:
- no. 2010-255 on the authorisation granted to the Association de lutte contre la Piraterie Audiovisuelle (ALPA).
(2) In order to counteract direct uploading and downloading and streaming, the legal claimants alert and request the removal of illegal works from hosting websites on 
the basis of Article 6 of law no. 2004-575 of 21 June 2004 on trust in the digital economy
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This notice urges the subscriber to meet 
his obligation to see that the Internet 
connection is not being used to commit 
an infringement and reminds him of the 
punishments provided for in articles L. 
335-7 and L. 335-7-1 of the Intellectual 
Property Code. As mentioned previously, 
it also informs the subscriber about 
the legal content offer for online artistic 
contents, that there are means of securing 
his connection and the implications 
of practices that violate copyrights or 
neighbouring rights on reusing original 
works. It also directs the subscriber to the 
High Authority’s website to obtain more 
information(4).

Article L. 331-25 of the Intellectual Property 
Code mandates that the first notice be 
sent to subscribers by email through their 
Internet service provider. When the process 
began, this legal obligation posed some 
problems with certain Internet service 
providers.
If the acts are repeated within six months 
of the first notice being issued, the Rights 
Protection Commission can send a second 
notice in the form of an email plus a letter 
delivered against signature that contain the 
same information as the first notice. This 
second notice is one of the constitutive 
elements of the gross negligence violation.
Although the law did not provide for a 
minimum period for sending the second 
notice after the first one is issued, the 
Rights Protect ion Commiss ion set 
criteria for processing repeat notices so 
it is not systematically sending notices 
to subscribers who have been identified 
again. It generally does not send notices 
when it has findings on acts committed 
simultaneously or repeatedly.

The Commission sends requests for iden-
tification to Internet service providers. It 
informs them of the IP address to identify 
and the time the acts were observed down 
to the second.
Under penalty of law in application of 
articles R. 331-37 and R. 331-38 of the 
Intellectual Property Code, Internet service 
providers are obligated to disclose the fol-
lowing information on the subscriber within 
eight days:
 – surname and first name(s);
 – telephone numbers;
 – address where the subscriber’s telephone 
is installed;

 – mailing and email addresses.

The Internet service providers supply the 
email addresses they themselves use to 
contact their subscribers. It can be the 
address created for the subscriber when 
he signed up for the subscription plan or 
the address the service provider was given 
when the subscription started.
In the event a subscriber who signed up 
for a plan with the service provider is not 
technically capable of having IP addresses 
(commonly known as a ‘v irtual’ service 
provider), the procedure for identifying the 
subscriber occurs in two phases: 
The service provider that provided the 
IP address informs the Rights Protection 
Commission of the ‘virtual’ service provider’s 
name and the subscriber’s file number.
The Rights Protection Commission then 
requests that the ‘virtual’ service provider 
discloses the subscriber’s identification.

Issuing notices
In the two months(3) following receipt of 
the finding on acts of infringement, the 
Rights Protection Commission may send 
the subscriber an initial notice once it has 
learned his or her identity.

Commission use the information system 
to assess the admissibility of the claims, 
which must contain all the information 
provided for in Article R. 331-35 of the 
Intellectual Property Code as well as 
physical evidence of the acts: 
•	proof of the information relating to the 

agent who signed the discovery claim 
(last and first names, date and term of 
accreditation, date of swearing-in)(1).

•	proof of the information relating to the 
acts observed: 

 – the acts must have occurred within the 
previous six months(2);

 – the citation must specify the date and 
time of the discovery, the peer-to-peer 
protocol used, information on the copy-
right-protected works and objects and 
the file name;

 – the presence of the excerpt of the work(s) 
in question.

•	proof of the only authorised information 
pertaining to the subscription holder that 
must appear in the claims:

 – the subscriber’s IP address on the date 
and at the time of the discovery;

 – the name of their service provider;
 – and any pseudonyms used on the peer-
to-peer network.

•	proof of the presence of a sworn state-
ment certifying that the person filing the 
claim is authorised to act on behalf of the 
work’s copyright holder.

disclosing the subscriber’s 
identification
The provisions pertaining to the graduated 
response procedure as defined in articles L. 
331-21 et seq. of the Intellectual Property 
Code are intended to ensure that the 
Rights Protection Commission alone pos-
sesses the information and personal data 
for the subscriber cited in the graduated 
response procedure.

(1) The list of information in the findings appears in the Appendix of the decree of 5 March 2010, modified by the decrees of 3 September 2010 and 11 March 2011.
(2) Art. L. 331-24 of the Intellectual Property Code.  
(3) Article 2 of the decree of 25 March 2010 stipulates that the data contained in claims submitted to the Rights Protection Commission be deleted from the Commission’s 
information system two months after their date of receipt if the Commission has not sent the notice to the subscriber.
(4) A notice is provided in the appendix of this report.
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Communicating with subscribers 
and reviewing case files
Once the first notice is sent, the graduated 
response procedure is adversar ia l ; 
subscribers who have received a notice 
can obtain information on the violation of 
which they are being accused and can 
submit any remarks they deem useful. They 
can also request to be heard by the Rights 
Protection Commission.

first notice, a second notice is sent, but 
only for acts committed more than two 
months after the first notice had been 
sent.

These criteria account for the type of 
acts referred to the Rights Protection 
Commission in that the findings it receives 
do not necessarily pertain to downloads 
themselves, but also to the sharing of works 
through peer-to-peer networks in violation of 
intellectual property rights.

Thus in an educational vein, the Rights 
Protection Commission decided to grant 
subscribers a grace period after they have 
received the first notice to implement the 
measures needed to prevent another 
offence. Therefore:
•	a second notice is only sent for new 

acts(1) of provision of files committed 
more than eight days following the 
issuance of the first notice.

•	if the acts of file provision referred to 
the Rights Protection Commission are 
identical(2) to the acts that triggered the 

(1) For example, when a new work is made available using the same software installed on the subscriber’s computer.
(2) When it pertains to making the same original work/file on the same peer-to-peer program.

the three stages of the graduated response 
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exchanges with the subscriber, the Rights 
Protection Commission agents not only 
explain the content of the violation, but 
also the graduated response procedure 
and provide clarifications on the methods 
and means of securing their connection to 
prevent further violations. Subscribers can 
also obtain information on the current legal 
content offer on the Web and the legislation 
on literary and artistic property.

Furthermore, in application of the law of 
6 January 1978 on computing, files and 
freedoms, people who have received 
a notice have the right to access their 
personal data and information and, if 
necessary, request corrections or update 

who may be unaware of this downloading 
activity. 
Without a doubt, this is the provision that 
causes the most confusion among users. 
Subscribers who wish to know the content 
of the works cited in the violation do not 
always understand why this information 
is not included in the notice they have 
received. All the more so since by virtue of 
the general measure, only the subscription 
holder may request details on the works 
and the response is sent in his name. 
All the remarks the subscriber might 
claim in his defence at each stage of the 
process are acknowledged in writing by 
the Rights Protection Commission and 
recorded in its database. During these 

The vast  major i ty  o f  requests  the 
Commiss ion rece ives  by  emai l  o r 
telephone(1) pertains to the content of 
original works.  

Article L. 331-25 expressly stipulates that 
the notices “do not disclose the content of 
the copyright-protected works or objects” 
cited in the findings that caused the notice 
to be sent. According to parliamentary 
deliberations, this instruction is intended 
to guarantee that a person’s privacy 
remains confidential. It reflects a desire 
to not systematically divulge the content 
of downloaded works since the notice is 
not addressed to the instigator of illegal 
downloading but to the subscription holder, 

(1) Telephone number of the Hadopi’s call centre: +33 (0)969 32 90 90.
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viders and subscribers (new addresses, 
subscription contracts, requests to termi-
nate subscriptions) help the Commission 
elucidate the situation during the review 
process. 
In this way, the Commission can verify the 
original contact information handed over by 
the service providers and ultimately base 
their conclusions on it for the person being 
accused. 
When rev iewing f i les on so-ca l led 
professional subscribers, the Rights 
Protection Commission has chosen to 
analyse the contractual relations between 
the service providers and their customers 
to determine which party is actually 
responsible for the violation in terms of 

But it is not possible to satisfy demands 
to obtain the discovery claim from the 
legal claimants primarily because the 
entire graduated response procedure is 
part of a penal process and, as such, is 
protected by provisions on investigative 
secrecy as per Article 11 of the Code of 
Penal Procedure and by the resulting 
implications.
While reviewing the case files containing 
the remarks and requests to rectify 
personal data, in application of Article L. 
331-21 of the Intellectual Property Code 
the Rights Protection Commission agents 
can obtain any documents required to 
process graduated response procedures.
The documents obtained from service pro-

information that is inaccurate, incomplete 
or no longer valid(1). However, the decree of 
5 March 2010 expressly excludes the right 
to object provided in Article 38 of the law 
of 6 January 1978.

Requests with proof of identification 
are sent to the President of the Rights 
Pro tec t ion  Commiss ion ,  wh ich  i s 
responsible for the automated processing 
used in the graduated response procedure. 
The personal data and information on 
subscribers are already included in the 
notices, except for the content of the 
works, the protocol and any pseudonyms 
used. This information is forwarded to 
subscribers if they request it.

➔➔ sTAge 3: CAse ForWArded To THe publIC proseCuTor

Right Holders

Internet service 
provider

(ISP) Internet user

Claim referred to the RPC

 
Request to identify 
the owner of the IP 
address

Informs the legal 
claimants

Sends response within 
eight days containing 
the subscription holder’s 
personal data

Information
sent to the RPC

Transmitted

The RPC verifies
the admissibility

and legality

The Rights Protection Commission (RPC)

Notification
by letter delivered against signature

Remarks and 
requests, 
hearing

1 6

2 4

3

Attorney General

5

The RPC deliberates to 
determine if the acts con-
stitute an offence

(1) Art. 6 of the decree of 5 March 2010.
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Since the Commission prefers to keep the 
procedure adversarial and allow subscri-
bers to submit their remarks, it is partial 
to encouraging these hearings. However, 
article L. 331-21-1 and R. 331-41 of the 
Intellectual Property Code which stipu-
late the methods for conducting hea-
rings to be used by the Rights Protection 
Commission’s members or agents do not 
contain any specific provisions on conduc-
ting hearings remotely. Yet the Rights 
Protection Commission’s national autho-
rity demands consideration for these types 
of solutions to ensure all subscribers are 
treated equally regardless of where they 
live. That is why the Commission is cur-
rently working on devising legal and tech-
nical methods that can be used to conduct 
remote hearings.
At the same time, the Rights Protection 
Commission has been working with the 
courts and offering its services to the 

magistrates who will be handling the 
graduated response case files to show 
them the procedure and the specifics on 
how they will be receiving the case files.

In June 2011, the Commission began 
reviewing the first case files for which they 
were alerted to repeat offences subsequent 
to issuing a second notice. 
In application of Article R. 331-43 of the 
Intellectual Property Code, the Commission 
must deliberate on each case individually to 
decide whether to forward it to the attorney 
general. These provisions are part and 
parcel of the educational approach in the 
laws of 12 June and 28 October 2009 and 
will inevitably lead to fewer case referrals 
to the legal system. This solution will be 
reserved for cases where the educational 
component was ineffective in stopping 
repeat offences.

gross negligence and by extension the 
obligations on securing the connection.

The third phase of the graduated 
response procedure
The th i rd  phase of  the graduated 
response procedure begins when the 
Rights Protection Commission receives 
information within one year of the date 
of the second notice on new acts that 
are likely to constitute a gross negligence 
violation. 

This stage does not only involve the Rights 
Protection Commission pursuant to the law 
of 28 October 2009, since it does not have 
punitive powers(1). It can entail transferring 
case files to the attorney general for 
eventual prosecution of a count of gross 
negligence. During this phase, the Rights 
Protection Commission’s role is thus to 
assess and review the case files from a 
perspective of ultimately referring them to 
a criminal judge.
In application of Article R. 331-40 of the 
Intellectual Property Code, the Rights 
Protection Commission first sends the 
subscriber a letter delivered against 
signature informing him of the evidence it 
has received that may constitute a gross 
negligence violation and that it is being 
forwarded to the attorney general for 
possible legal action.

At this stage, the procedure becomes 
more adversarial and the letter sent to 
the subscriber demands that he submit 
his remarks or request a hearing within 
15 days and to specify his dependants 
and financial resources. The subscriber 
is also informed he may be assisted by 
legal counsel in the event of a hearing. The 
Commission can also opt to subpoena the 
interested party for a hearing on its own 
accord.  

(1) Decision no. 2009-580 DC of 10 June 2009.
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could be a graduated response case that 
the Commission had forwarded to the 
attorney general or a copyright infringement 
case of which perhaps it was never aware.
Unlike in the graduated response pro-
cedure, the Rights Protection Commission 
has no power of assessment in such mat-
ters. It notifies Internet service providers 
of the suspension sentences and, under 
penalty of a 5,000 euro fine, the providers 
must execute them. The Commission veri-
fies that the penalty has actually been exe-
cuted and in application of Article R. 331-46 
of the Intellectual Property Code provides 
the information for the criminal record.

The next stages after conviction 
rulings 
In the event of a conviction for acts of gross 
negligence, judges may opt to sentence 
physical persons to an initial penalty of a 
maximum 1,500 euro fine consistent with 
Class 5 violations. 
An additional penalty of suspension of 
Internet service may also be handed down 
(Art. L. 335-7-1 of the Intellectual Property 
Code). 

By virtue of Article L. 335-7, this new 
additional penalty is also applicable to 
acts of infringement (punishable by an 
initial penalty of three years in prison and a 
300,000 euros fine).

This punishment only affects the Internet 
connection. Thus, for subscribers with 
bundled subscriptions that also include 
telephone and television service, the 
suspension of Internet service cannot 
interfere with these other services.

In addit ion to the Rights Protection 
Commission’s powers to implement 
the graduated response procedure, 
lawmakers also wanted it to be involved in 
the execution of these service suspension 
rulings handed down to subscribers, 
whether the measures are summary or 
criminal. It therefore receives excerpts of 
the judgements on service suspension 
regardless of how the case originated. It 

➔➔ Form senT To noTICe reCIpIenTs

Formulaire destiné aux personnes ayant reçu une 
recommandation

Vous avez reçu une recommandation et vous souhaitez faire valoir  des observations, ou 
obtenir le détail des oeuvres ayant fait l'objet de cette recommandation, vous pouvez remplir 
le formulaire ci-dessous* et l'envoyer par voie postale à l'adresse suivante :

Hadopi - Commission de protection des droits
4, rue du Texel

75014 Paris

Veuillez remplir les champs suivants :

Numéro de dossier :        

Adresse électronique :    

Civilité :                                    Mme                         Mlle                           M.          

Nom:                                 

Prénoms :                      

Adresse :                          

                                       

Code postal :                  

Ville :                               

* Vous pouvez aussi copier les informations de ce questionnaire sur papier libre et adresser celui-ci une fois complété  à la 
même adresse  

1/2

Vous souhaitez (Veuillez cocher) :

     Recevoir le détail des œuvres.

     Faire des observations.

Vous  pouvez  indiquer  ci-après  les  éléments  d’informations,  en  relation  avec  la 
recommandation que vous avez reçue, que vous souhaitez porter à connaissance de 
la Commission de protection des droits :

Les  informations  collectées  via  ce  formulaire  seront  exclusivement  destinées  aux  agents  habilités  et  assermentés  et  les 
membres de la commission de la protection des droits de l’Hadopi et feront l’objet d’un traitement autorisé par la  
loi et le décret n°2010-236 du 5 mars 2010.
 
Vous disposez, à l’égard des données vous concernant, d'un droit d'accès et de rectification dont les modalités d’exercice sont  
précisées dans le  formulaire. Il peut être exercé auprès de la présidente de la Commission de protection des 
droits, Mme Mireille IMBERT-QUARETTA, en envoyant votre demande, accompagnée d’une copie de votre pièce 
d’identité, à l’adresse : Hadopi - Commission de protection des droits (CPD), Mme IMBERT-QUARETTA, 4, rue du 
Texel, 75014 PARIS.

2/2
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Protection Commission within three days of 
the report being signed. 
In the wake of a security breach on 16 
May 2011 at TMG, the company hos-
ting and servicing the platforms at the 
ALPA, the SACEM, the SCPP and SPPF, 
as a precautionary measure the Hadopi 
decided to suspend the network connec-
ting these systems to the Rights Protection 
Commission’s system even though the 
open servers had nothing to do with the 
dedicated servers used for the graduated 
response. 

Upon request from the CNIL, it also 
appointed an expert to assist the CNIL 
in conducting an on-site audit. The legal 
claimants commissioned HSC to conduct 
a security audit for the entire platform 
installed by their service provider. 

The Hadopi is awaiting certainty that no 
threats whatsoever can be posed to the 
protection of the personal data recorded 
in its own information system before it 
reconnects the network. But this decision 
does not impede the graduated response 
procedure because the Rights Protection 
Commission has a backload of claims that 
require notices and the legal claimants 
continue to submit new claims on other 
media.

sharing information with legal 
claimants and Internet service 
providers
Article 8 of the decree of 5 March 2010 on 
the Rights Protection Commission’s automa-
ted processing system provides for: 
•	one, a network connected to the proces-

sing systems used by legal claimants for 
the reception of digital claim reports;

•	two, a network connected to the proces-
sing systems used by Internet service 
providers so they may share information 
for the identification disclosure requests.

•	methods for legal claimants to 
forward claims 

In the summer of 2010, the Hadopi 
networked its information system with the 
systems at the ALPA, the SACEM, the 
SCPP and the SPPF, which in June had 
received permission to install an auto-
mated processing system that provided 
search capabilities for acts of infringement 
on peer-to-peer networks and fetch IP 
addresses to pass on to the Hadopi.

The information systems are networked 
in such a way that guarantees the secu-
rity, confidentiality and integrity of the data 
being transmitted. The French National 
Commission on Computing and Freedoms 
was informed of these networking methods 
since it had been consulted on the draft 
decrees pertaining to the automated pro-
cessing to manage the graduated response 
procedures. The data are transferred using 
a secure channel installed for each of the 
legal claimants authorised to enter claims 
into the system. Reports written by the 
sworn agents are done digitally and num-
bered and signed electronically. Legal 
claimants have 24 hours as of the disco-
very of evidence to complete their reports 
and the claims must be sent to the Rights 

Introducing the graduated 
response procedure

setting up the rights protection 
Commission’s information system
Article L. 331-29 of the Intellectual Property 
Code authorised the creation of an 
automated processing system for personal 
data for the purposes of implementing the 
graduated response procedure. 
Prior to forming the High Authority when 
the legislative procedure had not yet been 
completed, in a planning effort the Ministry 
of Culture awarded a government contract 
to build a prototype information system for 
the graduated response(1). This prototype 
has been in use since 8 September 
2010 to process the graduated response 
procedures. Since then, the Hadopi has 
arranged for the information system to 
process a growing number of claims, 
bringing the initial volume of 100 claims per 
day to the current 15,000 claims per day.

On 3 May 2011, the Hadopi launched a call 
for tenders to build the target graduated 
response information system. Beginning in 
December 2011, the system is technically 
expected to be able to process all of 
the claims sent to the Rights Protection 
Commission and offer new functionalities, 
notably direct communications with 
subscription holders. It should also allow 
the Rights Protection Commission to fine-
tune the definitions of the decisions and 
criteria it wants to implement during the 
graduated response procedure.

(1) See above

 the information systems 
are networked to 

guarantee the security, 
confidentiality and 

integrity of the data being 
transmitted.
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•	setting up the rights protection 
Commission’s call centre

As part of its mandate to raise public 
awareness, the Hadopi has set up an 
outsourced telephone platform to field, 
redirect and process all calls from Internet 
users, depending on the request.
To ensure the personal data of subscribers 
who have received notices are protected, 
calls pertaining to a graduated response 
procedure are kept anonymous at this 
stage. Subscribers can then obtain general 
information on the graduated response, 
online security solution and the legal 
content offer. 

•	Communicating with Internet 
service providers to identify 
subscribers and transmit notices

In an effort to facilitate and secure the 
subscriber identif ication phase, the 
Hadopi has also set up networks with 
the information systems of the five largest 
service providers in France in the Internet 
subscription market(1).

This process entailed working closely with 
these five service providers to establish 
rules and procedures for communications 
between the Hadopi’s system and theirs. 
On 18 May 2010, the project resulted in 
a set of guidelines specifying the methods 
used to exchange identification data 
and accurately delineating each party’s 
commitments and the security protocol to 
follow.

In terms of the methods of responding 
to the Rights Protection Commission’s 
requests for identification, when the 
service provider’s system is not networked 
with the Rights Protection Commission’s 
system, the Commission prefers that the 
identification data be transmitted in a digital 
format compatible with its information 
system to ensure that the confidentiality 
and integrity of the data are protected.
In addition, Internet service providers also 
receive the Rights Protection Commission’s 
notices which they are legally obligated, 
under penalty of prosecution, to forward to 
their subscribers. This makes the dispatch 
system more complex.

When subscribers request information 
on their case file or submit their remarks, 
they are then transferred to sworn 
authorised agents at the Rights Protection 
Commission’s call centre.

Only these agents may be granted access 
to the personal data of subscribers entered 
into the Commission’s information system 
and document their requests and remarks.

(1) Networks have been set up with ORANGE, SFR, FREE, NUMERICABLE/COMPLETEL and BOUYGUES.
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Figures from the rights Protection Commission

•	Average number of claims received 
per day 

Since September 2010, legal claimants 
have referred an average of 71,613 claims 
per day to the Hadopi.

•	Claims received to date
Between October 2010 and 30 June 2011, 
inclusive, the Hadopi received a total of 
18,429,234 findings reports from legal 
claimants.

Claims received

0

200000

400000

600000

800000

1000000

1200000

1400000

1600000

JulyJune Aug.May AprilMar. Feb.Jan.Dec.Nov.Oct.Sept.

Notices
IPs identi�ed
Requests for disclosure

number oF IdenTIFICATIon 
dIsClosures And noTICes To dATe

Identifying subscribers and 
sending notices

The Rights Protection Commission began 
sending the first requests for identification 
in September 2010. For the first few 
months of implementing the graduated 
response procedure, it decided to increase 
the volume incrementally. After sending the 
first few hundred identification requests in 
September 2010, the Rights Protection 
Commission then completed several 
stages: 
•	18/10/10:  

reached 2,000 requests per day.
•	20/01/10:  

reached 4,500 requests per day.
•	03/02/11:  

reached 6,500 requests per day.
•	05/05/11:  

reached 9,000 requests per day.
•	12/05/11:  

reached 11,500 requests per day. 

Internet service providers disclosed the 
identifications of 89% of the IP addresses 
during this period. There were several 
reasons some of the IP address owners 
were unable to be identified immediately, 
for example, because several people have 
the same name. This was also due to the 
fact that the majority of IP addresses are 
assigned dynamically.
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(1) Cited above in 2.1.3.4.

•	Total number of notices sent since  
1 october 2010: 491,533

•	Total number of first notices sent as of 30 
June 2011, inclusive: 470,935

•	Total number of second notices sent 
from February 2011 to 30 June 2011, 
inclusive: 20,598

24 %
Remarks

76 %
Details on works

Type oF requesTs senT To  
THe rIgHTs proTeCTIon CommIssIon

•	Interactions with subscribers
•	Number of interactions with subscribers 

as of 1 July 2011: 35,003
 – of which by email: 10,002
 – of which by telephone: 25,001

•	Number of corrections to personal subs-
criber data as per Article 40 of the law of 
1978 (1) as of 30 June 2011, inclusive: 19

•	deliberations of the rights 
protection Commission other than 
for graduated response procedures

Article R. 331-4 of the Intellectual Property 
Code stipulates that the Rights Protection 
Commission is to issue an opinion prior to 
some of the Board’s deliberations. 
Furthermore, Article R. 331-10 of the 
Intellectual Property Code says the Rights 
Protection Commission issues an opinion 
when hiring sworn authorised agents who 
are to implement the graduated response 
procedure.
In application of these provisions, the 
Rights Protection Commission has handed 
down 33 opinions.
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been broadened in the course of debates 
in Parliament. Therefore, the High Authority 
has a whole series of legal instruments that 
work in tandem with its general mandate to 
promote a wider legal content offer:
•	certifying the legal content offer, which 

must enable the public to clearly identify 
the legality of the options available;

•	monitoring the development of the legal 
content offer, whose main objective is 
to identify and monitor current prac-
tices and, if necessary, point out any 
obstacles;

•	regulating technical measures to ensure 
certain exceptions are being hon-
oured and the technical measures are 
interoperable.

In addition to the specific mandate planned 
by lawmakers, the French government 
wanted to periodically assign the High 
Authority a mission to monitor the imple-
mentation of the “13 commitments on 
online music.”.

Certifying the legal content 
offer

As per Article L. 331-23 of the Intellectual 
Property Code, “the High Authority awards 
a certification to content offers provided 
by persons whose business is to provide 
the public an online communications ser-
vice and this certification shall allow users 
to clearly identify the legal nature of these 
offers”. 

The mandate to certify the legal con-
tent offer is inseparable from the mission 
assigned to the High Authority to protect 
works on the Internet and the certification 
component serves two purposes: to help 
the public identify legitimate offers for liter-
ary and artistic property rights and contrib-
ute to their recognition through a directory 
portal. As of the publication of the decree 
on legal content offers on 10 November 

➔➔  THe legAl ConTenT 
oFFer

The Hadopi’s work on the legal content 
offer is done in several domains and 
focuses on a single objective to promote 
public access to compelling legal content 
offers.

In an apprehensive environment where 
legal services are faced with a wide range 
of ‘illegal content offers’, the graduated 
response procedure would not prove to be 
a sustainable tool for fending off violations 
of literary and artistic property rights. 
The only solution capable of satisfying 
consumer appetites and establishing a 
safeguard for original work over time is to 
have a solid legal content offer available 
that provides reasonable terms and 
honours the interests of all parties involved. 

The content offer’s legality and appeal must 
be perceived as such by everyone. Apart 
from the issue of granting authorisation to 
rights holders, it is the ‘balanced interests’ 
that forms the foundation of and legitimises 
literary and artistic property and these 
concepts should be written into law and 
guaranteed. Honouring certain exceptions 
to exclusive rights, maintaining the correct 
balance between the interests of all the 
different rights holders, the widest access 
possible to art and culture – these are the 
key factors that make the content offer 
legal and attractive.

Pursuant to Article L. 331-13 of the 
Intellectual Property Code, the High 
Authority has a mandate to encourage 
the development of a legal content 
offer and to monitor the legal and illegal 
use of works and objects subject to a 
copyright or neighbouring right on digital 
communications networks used to provide 
online public communications services.
This mission was originally restricted to only 
observing the legal content offer but has 

2010, the Hadopi has been working 
towards defining all of the operational and 
administrative processes to manage certifi-
cation requests and award a label. Besides 
devising a description, managing applica-
tions and attaching the label to certified 
content, the work has included a specific 
project to coordinate the music platforms in 
the French government’s «Carte musique» 
(Music Card) plan. But the certification is 
not solely intended for musical works; it 
pertains to offers of all types of original con-
tent (films, video games, books) that can be 
awarded a legal content offer label.

label accreditation process
The certification process is set forth in 
articles R. 331-47 et seq. of the Code as 
instituted by decree no. 2010-1366 of 10 
November 2010 on accrediting online pub-
lic communications service offerings and 
regulating technical measures that protect 
and identify copyright-protected works and 
objects.

•	labelling system
The purpose of the labelling system is to 
verify whether the applicant’s offer is pro-
vided in compliance with copyrights: 
•	the person applying for the label must 

provide a sworn statement that declares 
the works in his or her offer are and will 
be made available to the public with 
the consent of the holders of the rights. 
Anyone providing said sworn statement 

Hadopi’s action on legal 
content offer is aimed at 
one and only one target:  
to facilitate public access 

to attractive legal  
content offers.
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in violation of copyrights may face crimi-
nal penalties pursuant to Article 441-6 of 
the French Penal Code (1);

•	any person who owns the literary and 
artistic rights (copyright and neighbouring 
right) on works included in the content 
cited in the label application may object 
to the awarding of the label. The High 
Authority, therefore, provides a maximum 
grace period of two months so the par-
ties can come to an agreement or the 
works in question can be removed from 
the application process.

•	Compiling the application for the 
label

Any person providing an online content 
offer who wishes to obtain the label can 
send the High Authority an application 
containing the information listed in Article 
R. 331-47 of the Intellectual Property Code, 
namely: 
•	information on the person submitting the 

application and their hosting service (IPC, 
Art. R. 331-47 paragraphs 1, 2 and 3);

•	the “list of works in the offer for which the 
application is being submitted” (IPC, Art. 
R. 331-47 paragraph 4); 

•	the “terms and conditions for access 
to view and reproduce these copyright-
protected works and objects” (IPC 
R. 331-47 paragraph 5) and the “URL 
for the service where the content is 
provided or the method of accessing it” 
(IPC R. 331-47 paragraph 6); 

•	a “sworn statement declaring that the 
entire set of works in the content offer 
is and shall be provided with permission 
from the rights holders stipulated in 
Chapters I and II [of the IPC] when 
required” (IPC R. 331-47 paragraph 7);

•	a commitment to respond to any 
requests for information the High 
Authority needs to verify the accuracy 

of the details provided in the label 
application (IPC R. 331-47 paragraph 8).

The High Authority provides editable forms 
on its website for applicants so they can 
provide this information.

In the list of works to identify the protected 
works and objects contained in the offer 
applicants are asked to not only provide 
just the title of the work as mandated in 
the decree, but also all of the information 
they have in their possession: writer(s), 
publisher(s), director(s), producer(s), 
lead artist(s), type of work (musical, 
audiovisual, literary, software, video game, 
photographic or other). Considering the 
number of works a content offer is likely 
to contain, applicants are asked to provide 
the list in a digital file format compliant with 
the High Authority’s specifications.

The list is neither intended as nor does 
it result in a restrictive description of the 

protected works and objects contained 
in the content offer covered by the label. 
It is a mere snapshot of the offer at a 
given point in time, primarily to ensure the 
applicant’s commitment to its legality. Since 
the number of online offers increases daily, 
the demand for certification will be limited 
to the catalogue that exists at the time 
of the application, meaning the certified 
listing will be built incrementally as the 
offer is modified (the number of works 
being offered increases, new categories 
are added, etc.). This is why the sworn 
statement covers all of the works an offer 
contains at this point in time and going 
forward; the person filing the application 
agrees to the legality of the offer for the 
entire certification period, including for any 
works that may be added to the listing at 
a later time.

•	posting the request for certification
The information provided in support of the 
application, excluding the commitment 

(1) Art. 441-6 of the French Penal Code: “Unlawfully obtaining from a public administration or from an institution discharging a public service mission, by any fraudulent 
means, any document intended to establish a right, an identity or a capacity, or to grant an authorisation is punished by two years’ imprisonment and a fine of €30,000. 
The same penalties apply to the submission of a false statement so as to obtain from a public administration or from an institution discharging a public service mission 
an allowance, a cash payment or benefit that is not due.”

 
 

Label « Hadopi Offre légale »  
Formulaire n° 3 : déclaration sur l’honneur 

 
 
 
Je soussigné(e) 
 

_____________________________________________________________________________________  

 

agissant en qualité de  

_____________________________________________________________________________________  

 

_____________________________________________________________________________________  

 

 

certifie sur l’honneur que « l’ensemble des œuvres composant l’offre est et sera proposée avec l’autorisation 

des titulaires de droits prévus aux livres Ier et II (du code de la propriété intellectuelle), lorsqu’elle est 

requise* ». 
 

 

Lieu :  _______________________________________  

 

 

Date :  _______________________________________  

 

 

 

Signature  
 
 
 
 
* Article R. 331-47 7°du code de la propriété intellectuelle  

 
 
Article 441-6 du code pénal : « Le fait de se faire délivrer indûment par une administration publique ou par un organisme chargé d'une 

mission de service public, par quelque moyen frauduleux que ce soit, un document destiné à constater un droit, une identité ou une 

qualité ou à accorder une autorisation est puni de deux ans d'emprisonnement et de 30 000€ d'amende. Est puni des mêmes peines le 

fait de fournir une déclaration mensongère en vue d'obtenir d'une administration publique ou d'un organisme chargé d'une mission de 

service public une allocation, un paiement ou un avantage indu ». 

  
Label « Hadopi Offre légale »Formulaire n° 2 :conditions d’accès à la lectureet de reproduction des œuvres et objets Si certaines des questions figurant dans le tableau ci-dessous appellent des réponses différentes par œuvre 

ou catégorie d’œuvres, il convient de l’indiquer.

Mode de consommation des œuvres

 Lecture en continu Téléchargement temporaire  Téléchargement définitif  Autres (préciser) 

Caractère onéreux ou gratuit de l’accès 

Gratuit ou Payant (préciser) 
Si payant :
 Paiement à l’acte   Abonnement 

Conditions relatives aux dispositifs de lecture (si applicable) 
Indiquer notamment les dispositifs compatibles (logiciels, matériels etc.) 

Conditions relatives à la copie des œuvres (ex : nombre, durée de conservation, etc.) 

Format

Exemples : 
 Format fichier audio : .MP3  Format fichier vidéo : .AVI 

  
Label « Hadopi Offre légale » 

Formulaire n° 1 : Demande de labellisation 
 
 

Identité du demandeur 
 

 Pour les personnes physiques 

NOM :     ______________________________________________________________________ 

Prénom : ______________________________________________________________________ 

Adresse : ______________________________________________________________________ 

______________________________________________________________________ 

Coordonnées téléphoniques :  ______________________________________________________ 

N° d’inscription au RCS* (si applicable) : ______________________________________________ 
ou 
N° d’inscription au répertoire des métiers (si applicable) : _________________________________ 

 
 Pour les personnes morales 

Dénomination ou raison sociale : ___________________________________________________ 
______________________________________________________________________________ 

Coordonnées téléphoniques de la personne à contacter : ________________________________ 

N° d’inscription au RCS* (si applicable) : ______________________________________________ 
ou 
N° d’inscription au répertoire des métiers (si applicable) : _________________________________ 

Adresse du siège social  : _________________________________________________________ 

______________________________________________________________________________ 

 
Fournisseur d’hébergement 

NOM :  ________________________________________________________________________ 

Dénomination ou raison sociale : ___________________________________________________ 

Adresse :  _____________________________________________________________________ 

 _____________________________________________________________________ 
 
Adresse URL 

Adresse URL du service de communication au public en ligne depuis lequel est proposée l'offre, ou 
le moyen d’y accéder : ____________________________________________________________ 

                                                        
* RCS : Registre du commerce et des sociétés 
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•	Awarding the label
The Board awards the label subsequent to 
the application being posted for four weeks 
or, if objections have been filed, after the 
period granted to the parties to arrive at 
an agreement that satisfies the objec-
tion or causes the works in question to be 
removed.  

Otherwise, no word from the High Authority 
for more than four months about the appli-
cation for the label implies the application 
has been rejected (IPC, Art. R. 331-52). 
This fourth-month period is superseded 
by the time granted to the applicant in the 
event of an objection.
The Board awards the label by deliberation 
in these three cases:
•	uno rights holders have raised any 

objections;
•	the objections submitted are inadmissible;
•	the parties have reached an agreement 

or the works cited in the objection have 
been removed.

The label is awarded for one year once it 
is posted on the High Authority’s website.

•	scope of the label
Article R. 331-52 of the Intellectual Property 
Code allows for partial labels, for exam-
ple limited to only the music content on 
a multimedia site. In effect, the legislation 
stipulates that “the label is manifested by a 
distinguishing sign that is legibly displayed 
on the website distributing the works 
contained in the legal content offer and 
naming the works covered by the label.” 
Incidentally, the label provided for in Article 
L. 331-23 of the Intellectual Property Code 
is granted to a “content offer” provided by 
a public online communications service, not 
to the service itself. 

Nevertheless, the High Authority plans to 
remain very cautious when granting partial 

High Authority’s website displays the lists 
of works that have been submitted by 
applicants;

•	on an as-needed basis and upon demand 
from a rights holder supply a written 
signed statement declaring that “consid-
ering the volume of verifications required 
to formulate any viable objections, [I] am 
not able to use the search engine pro-
vided by the High Authority to take proper 
recognition of the list of works the offer 
comprises.”

On the other hand, while in the original 
plans, the method of remotely investigating 
websites proposing the applicants’ offers 
(Web service) was shelved – it would have 
actually required the applicants to make 
some specific IT advances.

•	processing objectionss
The owners of a copyright or neighbour-
ing right for protected works or objects in 
the content cited in the label application 
are provided four weeks as of the date the 
application is posted to raise any objec-
tions based on ignorance of their rights. 

Pursuant to Article R. 331-49 of the 
Intellectual Property Code, the application 
must be sent in writing with the applica-
tion’s file number specifying which works 
the objection pertains to and any evidence 
to back this claim.
Admissible objections are immediately for-
warded to the applicant. A period of up to 
two months(3) is granted to reach an agree-
ment to satisfy the objection or remove the 
work in question. 
The label applicant must inform the High 
Authority in writing that he has removed the 
works in question or that an agreement has 
been reached with the person raising the 
objection. 

stipulated in paragraph 8 of Article R. 331-
47 of the Intellectual Property Code, are 
posted on the High Authority’s website (1). 
The purpose of posting it is to give anyone 
a chance to see what the content offer 
contains and, if they realise the works cited 
belong to them and are being used without 
permission, contest the certification.

At this point in the implementation phase of 
the decree’s requirement, there are mate-
rial constraints to contend with primarily 
because the list of works can contain sev-
eral million listings. The solution of offer-
ing the public a download of the file listing 
the works would face a technical obstacle 
since the applicants’ files are so large they 
cannot always be viewed with the stand-
ard programs used by the average Internet 
user.

The Board, therefore, has chosen alternate 
options that are both compliant with regula-
tions and suited for the online environment:
•	post the ‘raw’ list in HTML(2) format on one 

or more pages. While this solutions fol-
lows the legislation to the letter, it does not 
make for easy viewing of the list of works 
in the offer;

•	provide a search engine so the public can 
quickly and interactively check whether 
a copyright-protected work belongs to 
them. The search engine used on the 

(1) Art. R. 331-48 of the IPC.
(2) HTML “Hypertext Markup Language”: format for publishing web pages.
(3) Art. R. 331-50 of the IPC.

Certification of legal 
content offers must 
enable the public to 
clearly identify the 

legality of the content.
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The Hadopi Board was keen on basing 
the certification mandate on the concept 
of responsibility, which is also made very 
apparent in the logo’s name: 
•	the responsibility of the publishers of 

public online communications services 
who choose to be part of the certifica-
tion process to better inform their users;

•	the responsibility of Internet users who 
deliberately choose to use services that 
clearly promote their legality.

•	renewing and removing the label
An application for renewal can be filed up 
to three months prior to the label’s expira-
tion date. The renewal application includes 
a file containing any new information since 
the previous application. The review proc-
ess is the same as for the initial application.
The Board can choose to remove the label 
if the commitments in the recipient’s sworn 
statement were not met. A ruling to remove 
it can only be made once the label recipient 
has been given an opportunity to submit 
their remarks.

labels so the label’s legibility is not altered. 
Three legislative and regulatory conditions 
must be fully met when displaying the label: 
the label must clearly state the content is 
legal, be legibly displayed on the website 
and name the works covered by the label. 
The goal is to provide clear unequivocal 
information to the public.

•	The pur logo
The label is represented by a distinguish-
ing sign: the PUR logo, which stands 
for Promoting User Responsibility. On 
18 March 2011, the logo was filed with 
the INPI (French National Institute for 
Intellectual Property) as collective trade-

mark No. 11 3 815 605. This filing applica-
tion was published in the French Official 
Journal of Intellectual Property (Bulletin 
Officiel de la Propriété Industrielle).
Recipients of the label legibly display the 
logo on their website or application con-
taining the works provided in the legal 
content.

It names the works covered by the label. 
An accompanying description explains to 
the user the scope of the label awarded. 
The label can actually be awarded for:
•	all of the works provided through a public 

online communications service;
•	part of the works provided on the serv-

ice, i.e. the label may only cover musical 
works even if the website it is posted on 
also offers audiovisual downloads.

•	specification on label applications
Between the time decree no. 2010-1366 
was passed and 30 June 2011, 28 label 
applications were posted on the High 
Authority’s website. 

The majority of these applications were for 
musical contents (audio recordings, video 
clips) but also for audiovisual contents, 
video games, software and books. 
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(1) The number is provided based on the computerised file sent to the Hadopi.

As of 30 June 2011, the High Authority Board had awarded the label for 19 of these content offers.

Name of Applicant URL of the website on which 
the content is provided or the 
method of accessing it

Type of certified content 
offer

Date  
of the Board’s  
deliberations

Initial  
number  

of works (1)

BEEZIK ENTERTAINMENT http://www.beezik.com Musical works 3 May 2011 3,325,092

BLOGMUSIK http://www.deezer.com Musical works 3 May 2011 9,600,518

VIDÉO À VOLONTÉ http://www.videoavolonte.com Audiovisual works 3 May 2011 3,208

CD1D http://www.cd1d.com Musical works 7 June 2011 55,978

DBR PROD http://www.mysurround.com Musical works 7 June 2011 250

FNAC DIRECT
http://www.fnac.com/ 
telecharger-musique.asp

Musical works 7 June 2011 7,086,412

FOTOLIA http://www.fotolia.fr Photographic works 7 June 2011 12,908,441

GIE ORANGE PORTAILS http://www.musicstore.orange.fr Musical works 7 June 2011 3,114,778

MUSICOVERY http://www.musicovery.com Musical works 7 June 2011 152,856

NEXWAY http://www.boonty.fr Video games and software 7 June 2011 3,376

NEXWAY http://www.toomai.com Video games and software 7 June 2011 4,984

NEXWAY http://www.dlgamer.fr Video games and software 7 June 2011 1,247

QOBUZ http://www.qobuz.com Musical works 7 June 2011 2,805,255

UNIVERSAL MUSIC FRANCE http://www.universalmusic.fr Musical works 7 June 2011 16,540,224

UNIVERSAL MUSIC ON LINE http://www.off.tv Musical works 7 June 2011 356

UNIVERSAL MUSIC ON LINE http://www.ecompil.fr Musical works 7 June 2011 383,335

UNIVERSAL MUSIC ON LINE http://www.itunes.apple.com/fr Musical works 7 June 2011 4,101

ALLOMUSIC http://www.allomusic.com Musical works 28 June 2011 1,788,193

SPOTIFY http://www.spotify.com Musical works 28 June 2011 11,853,054

21 objections were filed while the applica-
tions for these content offers were posted. 
They pertain to 14 content offers covered 
by 19 labels. Only seven of the objections 
were admissible.

The directory portal for certified 
content offers
Pursuant to Article L. 331-23 of the 
Intellectual Property Code, the High 

Authority oversees the installation, promo-
tion and updating of a directory portal for 
legal content offers.

The High Authority intends to fulfil this mis-
sion as an actual tool for expanding the 
legal content offer.
The language in Article L. 331-23 leaves 
some room for interpreting the form and 
methods for setting up this portal. At that 

point, the Board wanted to explore every 
possible avenue since the purpose of the 
portal is to provide the public and the group 
of parties involved a truly value-added serv-
ice in line with the ways the Internet is used 
and that makes the best use of available 
technical resources. It must be developed 
in a way that accounts for the current pri-
vate and public initiatives to promote con-
tent offers.
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After conducting this status update, the 
Hadopi decided on a practical methodol-
ogy for creating a scorecard for legal con-
tent offers. The goal of this tool is to meas-
ure the tangible effects of programmes 
designed to promote the expansion of legal 
content offers.

Introducing the “legal Content 
offer” scorecard
The scorecard will be updated regularly 
and pertain to certified legal content and 
content generally considered as legal. It 
will compile all the data that can be used 
to quantify and qualify content that hon-
ours copyrights. This scalable observation 
process will have to be able to adjust to 
the rapid changes in each of the content 
segments both in terms of its findings and 
its methodology.

To maximise public spending, the score-
card will reuse the existing government 
data in some of the content offer seg-
ments (Observatoire de la musique, Centre 
national du cinéma et de l’image animée, 
Ministère de la culture et de la communica-
tion, etc.) obtained in procured studies and 
by conducting a documentary watch.
The legal content offer scorecard will meet 
the following needs:
•	to offer consolidated figures on online 

cultural product consumption markets;
•	to measure and make public the effect 

that the Hadopi’s work (chiefly the grad-
uated response procedure) has on the 
legal content offer (illegal uses transform-
ing into legal copyright uses).

methodological strategies
The purpose of the observation process 
is to gather information about what is 
currently being made available to users, 
in other words the standard content offers 

•	form partnerships with the (private) 
stakeholders in the existing/upcoming 
directory services in the different target 
markets. The goal would be to develop 
private initiatives to reference legal con-
tent offers. A working relationship could 
be formed with one or two players in 
each market.

The scenario that is ultimately chosen has 
to comply with the mandates set forth by 
lawmakers. The service provider’s assign-
ment is to determine the constraints so 
it can recommend to the Board a legal 
framework tailored to its implementation.

Monitoring the expansion of 
the legal content offer
 
In fulfilling its mission to develop the legal 
content offer, commercial or otherwise, 
and record the legal or illegal use of works 
and objects protected by a copyright or 
a neighbouring right on digital communi-
cations networks stipulated in articles L. 
331-13 and L. 331-23 of the Intellectual 
Property Code, the High Authority is pri-
marily focused on expanding the legal con-
tent offer. 
Thus, the oversight of the legal content 
offer is part of a more general effort by 
the High Authority to observe uses and 
networks(1).

The process of observing the legal content 
offer began with a study procurement plan 
to conduct an analysis of current resources 
across all the online distribution sectors. 
This initial strategy made it possible to 
determine good practices and the limita-
tions of existing documentation (duplicate 
data, not all the sectors have the same 
interest).

It is within this framework that in January 
2011 the High Authority signed a project 
management support contract for the 
online directory portal of legal content 
offers. The company selected provides 
support and consulting services to define, 
design and monitor the portal’s develop-
ment process. This provider began its mis-
sion by analysing the context and standard 
markets pertaining to the portal project and 
then using this information to determine 
possible positioning scenarios.

It analysed six digital markets in music, 
video, books, video games, software and 
photography.

The goal of this cross-market analysis was 
to identify the distinguishing features of 
each market and the potential effects on 
the directory-building process. This effort 
was reinforced by a benchmark study of 
the sites and platforms with the most traf-
fic to determine how the material is used. 

In an effort to check its analysis with mem-
bers of the ecosystem and gather their 
opinions about the project, the service pro-
vider conducted a series of 16 interviews 
with key figures in these sectors, includ-
ing representatives from distribution plat-
forms, legal claimants and private/institu-
tional players. 
At the end of this analysis and interview 
phase, the provider developed two relevant 
positioning scenarios:
•	build a comparison engine of certi-

fied content offers using an open data 
approach. This theory includes building 
a unified portal and providing Internet 
users all of the data on the works and 
their related legal content offers so they 
can freely piece together any application 
they want. The objective of this second 
component would be to encourage the 
data to be reused in innovative ways;

(1) See above
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Technical measures to protect 
and inform
The law distinguishes two categories of 
technical measures (1) :
•	technical measures for protection are 

technologies, systems or components 
that in their ordinary use are designed to 
stop or limit uses not authorised by the 
literary and artistic property rights holders 
(IPC, Art. L. 331-5);

•	technical measures for information of 
digital information provided by the rights 
holders that describes or identifies, 
including by way of a number or code, 
an object protected by a literary or artistic 
property right, the holders of these rights 
or the related terms and conditions and 
modalities of use (IPC, Art. L. 331-11);

•	since 2006, there has been a protective 
legal framework for the technical meas-
ures to protect and inform which penal-
ises practices that bypass the provision 
of tools or services used to fulfil these 
functions.

In 2011, the cultural industries are still using 
protective technical measures, as primarily 
evidenced by the case files being submit-
ted during the certification procedure for 
the legal content offer.

regulating technical 
measures

The High Authority has “a mandate to reg-
ulate and monitor in the area of technical 
measures to protect and identify works 
and objects protected by a copyright or 
neighbouring right” (Art. L. 331-13 of the 
Intellectual Property Code).

The High Authority’s regulatory pow-
ers were inherited from the Regulatory 
Authority for Technical Measures (ARMT) 
and is intended to protect the areas of 
freedom delineated by lawmakers to ben-
efit the public (guaranteed exceptions) and 
open up new ways of accessing crea-
tive content (guaranteed interoperability 
of technical measures). These are clearly 
essential factors in sustaining the public’s 
support for the legal content offer.

on the French online landscape, and 
must provide an assessment from these 
standpoints:
•	economic (business models, prices 

offered to Internet users);
•	technique and usage (content access 

methods ,  p ro tec t ion  measures , 
interoperability, accessibility, etc.);

•	legal (usage rights scheme, certification);
•	content ( type, volume, catalogue 

diversity);
•	innovation (uniqueness, promotion of 

innovative uses).

The scorecard will be tailored for each 
sector to account for every content offer 
segment’s unique features. This approach 
does not rule out the possibility of grouping 
some of the shared data.

phase 1 of the implementation 
process: conducting a popularity 
survey of standard usage 
platforms
The first phase of creating the scorecard 
entails measuring the popularity of legal 
distribution platforms among users to then 
compile a set of standard content offers 
that will be monitored through regular 
updates. The popularity survey pertains to 
both spontaneous awareness (respond-
ents list the main platforms they use) and 
assisted awareness (respondents are given 
a list of platforms for each asset category). 
At the same time, platform representatives 
are being interviewed to help expand the 
scope of this standard set and create more 
detailed indicators since each service has 
its own unique features.
The first phase began in June 2011 with a 
call for tenders issued on 29 June 2011.

(1) To varying degrees, these may be linked in Digital Rights Management (DRM) systems designed to describe the works and determine the related rights as well as 
ensure the works are protected in compliance with the rules thereby determined.
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The High Authority’s action
The decree stipulating the terms of appli-
cation for articles L. 331-31 et seq. of the 
Intellectual Property Code was issued on 
10 November 2010. Since then, the High 
Authority has not received any referrals for 
cases involving technical measures.

The High Authority has begun working on 
the exception for disabled people. 
Pursuant to Article L. 122-5 para. 7, 
accredited organisations are granted a 
period of two years after printed works are 
submitted to the government for copyright 
deposit during which they may request 
the digital files used to publish the works 
are filed with an organisation appointed 
by decree that makes them available in 
an open format as per Article 4 of the law 
on trust in the digital economy. The High 
Authority has the authority of jurisdiction 
over all disputes pertaining to file trans-
mission (Art. L. 331-34 of the Intellectual 
Property Code).
Once it had been officially created, the 
ARMT contacted many representatives 
from organisations working to protect 
the interests of the disabled. They had 
expressed some genuine problems con-
verting media into accessible formats 
(Braille, Daisy talking book format, etc.). 
Since there were no decrees of application, 

anti-consumer practices. Any operator 
wishing to develop a service or product 
that requires an interoperable protective 
technical measure can refer to the High 
Authority;

•	second, the High Authority ensures 
that the technical measures being used 
by rights holders are not impeding the 
effective advantages of certain excep-
tions. The High Authority has a hand in 
maintaining the equilibriums in literary and 
artistic property.

In both cases, when the Hadopi is solic-
ited to mediate a dispute, its top prior-
ity is to reconcile the parties. If no agree-
ment can be reached within two months of 
being solicited it makes a ruling that, if the 
request is well founded, may entail order-
ing the rights holder of the technically pro-
tected content (guarantee of exceptions) or 
the rights holder of the technical measure 
being disputed (guarantee of interoperabil-
ity) to take the necessary steps to remedy 
the situation.
In taking on the ARMT’s recommendations, 
lawmakers in 2009 wanted to strengthen 
the High Authority’s role by instituting 
a procedure in Article L. 331-36 of the 
Intellectual Property Code whereby cases 
are referred for opinions separate from any 
conflict resolution.

background
The technical measures implemented to 
protect original works provide rights holders 
a means of ensuring their rights are effec-
tive, if they so choose. 

The underlying economic models of on-
demand video or free streaming audio serv-
ices, for example, usually entail restricting 
or prohibiting attempts to copy the material.
While the technique may serve to protect 
and distribute original works, it should how-
ever neither jeopardise the effective use of 
certain copyright exceptions, such as copy-
ing for personal use, nor prevent consum-
ers from legally using works on hardware or 
software of their choosing.
If the decision is made to apply protec-
tive technical measures, it is important to 
ensure these measures are implemented in 
a reasonable and consistent manner and 
do not result in penalising consumers for 
using original works. The technical meas-
ures must not prohibit the legitimate use 
of artwork.

The High Authority’s regulatory 
mandate
Law no.  2006-961 of 1 August 2006 
(DADVSI) set forth the protective framework 
for the technical measures to protect and 
inform and gave the Regulatory Authority 
for Technical Measures a mandate to regu-
late these instruments.

The High Authority took over all of these 
prerogatives when it replaced the ARMT. 
The High Authority’s activities in settling dif-
ferences fall into two categories:
•	First, the High Authority has to see that 

flaws in the interoperability of technical 
measures does not, in terms of pro-
tected content, result in adding restric-
tions on top of those the rights holders 
have already determined. In doing so it 
makes sure the rules protecting the tech-
nical measures cited in the Intellectual 
Property Code are not being used ill-
advisedly or to support anti-trust or 
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educational and research practices secure 
by specifying the media and the recipients 
in question (including outside the scope 
of the exception), authorised uses and 
compensation for the rights holders (2). 
Two agreements were thereby concluded 
in the audiovisual sector on 4 December 
2009 (3) covering the period from 1 January 
2009 (date the exception goes into force) 
and 31 December 2011, at which point the 
agreements can be extended. A protocol 
agreement was signed for print media 
on 8 December 2010 (4) that extends 
and supplements for 2010 and 2011 the 
transitional protocol agreement of 15 June 
2009 on the use of books, sheet music, 
periodicals and visual art used to illustrate 
educational and research materials (5).

The 2010 protocol agreement only 
authorises (except for visual art) digitising 
works that are “attached to a visual aid, 
excluding all digital media” since there 
are naturally limited assumptions that a 
technical measure will cause an exception 
to fail. Yet this could pose a problem for 
audiovisual works. The High Authority is 
keeping an eye on problems related or 
not to technical measures that people in 
this community might encounter when 
implementing the exception.

•	some of the organisations said the file 
transfer times are still poor, although 
there have been real and obvious 
improvements. Regardless, some 
publishers are still refusing to forward 
files;

•	the issue of securing files remains a tricky 
subject to grasp. The right balance has to 
be found between the legitimate concern 
among publishers to keep the source files 
from falling into the wrong hands and 
the material constraints system security 
imposes on the adaptation organisations; 

•	textbooks need to be treated as a 
separate issue since the adaptation 
requ i red  i s  a  comp lex  p rocess 
(illustrations to describe, layout and 
pagination to maintain, etc.), usually 
reiterated every year, and is carried 
out under very tight deadlines because 
the list of textbooks selected for the 
upcoming school year is issued late in 
the year.

Starting in May 2011, the High Authority 
began talking with a variety of stakeholders 
in the issue, mainly publishers, to mediate 
the dialogue and resolve any sticking 
points.
At the same time, the High Authority 
followed the developments relating to 
the other guaranteed exceptions (1). 
Agreements reached on implementing 
the academic exception focus on making 

the Authority had no means of addressing 
such cases or taking any action on copy-
right exceptions.

The decrees that were needed, namely the 
one appointing the copyright depositing 
organisation (Bibliothèque nationale de 
France), and the accreditation orders 
have all since been issued and the Digital 
Media Conversion Platform (Plateforme 
de Transfert des Ouvrages Numériques, 
or PLATON) has been operable since 
June 2010 (https ://exceptionhandicap.
bnf.fr/platon-web/). About 50 adaptation 
organisations (libraries, associations) now 
implement the copyright exception.

Since the High Authority began focusing 
its attention on the media accessibility 
problems continually faced in the disabled 
community, on 8 April 2011 the High 
Authority received representatives from 18 
accredited organisations and the Centre 
Exception Handicap (Disabled Exception 
Centre) from the Bibliothèque nationale 
de France, which directs PLATON. These 
discussions shed light on several problem 
areas that need innovative solutions:
•	source files handled by the platform are 

not always easy to use (unstructured 
files). A point was made that the XML 
format must be used as widely as 
possible, at least for text-only media, so 
the adaptation work is not impeded;

(1) Pursuant to Article L. 331-31 of the Intellectual Property Code, the High Authority’s mission is to guarantee the following exceptions:
- the exception cited in paragraph 2 in Article L. 122-5 and paragraph 2 of Article L. 211-3 of the Intellectual Property Code (copying for personal use);
- the exception cited in e) of para. 3 in Article L. 122-5, the last line of paragraph 3 in Article L. 211-3 and paragraph 4 in Article L. 342-3 of the Intellectual Property Code 
(education and research);
- the exception cited in the first two lines of para. 7 in Article L. 122-5, paragraph 6 in Article L. 211-3 and paragraph 3 in Article L. 342-3 of the Intellectual Property 
Code (disabled persons);
- the exception cited in paragraph 8 in Article L. 122-5 and paragraph 7 of Article L. 211-3 of the Intellectual Property Code (libraries, museums, archives);
- the exception cited in Article L. 331-4 of the Intellectual Property Code (procedure and public safety);
- the exception for reproduction to collect, preserve and consult onsite cited in paragraph 2 of Article L. 132-4 and articles L. 132-5 and L. 132-6 of the French Property 
Code (legal deposit).
(2) The agreements signed specifically cite the concepts of “works designed for educational purposes” and “works produced as a digital issue of the written version” that 
was not easy to comprehend. 
(3) Agreement on the use of film and audiovisual works used to illustrate educational and research materials (http://www.education.gouv.fr/cid50451/menj0901120x.
HTML); agreement on live interpretation of musical works, the use of sound recordings of musical works and the use of music videos to illustrate educational and research 
materials (http://www.education.gouv.fr/cid50450/menj0901121x.HTML).
(4) http://www.education.gouv.fr/cid55012/menj1100017x.HTML.
(5) http://www.education.gouv.fr/cid48874/menj0900756x.HTML.



54

Part 2 > The High Authority’s work

From March through May of 2011, Jacques 
Toubon heard testimony from the signato-
ries of the commitments and collected from 
them the most current information. An initial 
progress report was established. 
At the same time, the experts conducting 
the study for Commitment no. 8 were hear-
ing testimony on their side. 
About 60 people were interviewed between 
the general monitoring process for the 13 
commitments and the research for the 
Commitment no. 8 study. 

Other missions

On 17 January 2011, the Ministry of 
Culture, a range of producers, online 
music platforms and representatives of the 
French music industry signed a set of 13 
commitments for online music. The Hadopi 
was one of the signatories and was put in 
charge of monitoring the implementation of 
these commitments.
The signing of the 13 online music com-
mitments was the culmination of a media-
tion project that the Ministry of Culture and 
Communications commissioned Emmanual 
Hoog to conduct to hammer out an agree-
ment that contained practical solutions 
towards voluntary collective rights manage-
ment for online interactive music services. 

This mission was based on Proposal no. 5 
in the report entitled “Création et Internet” 
(Art and the Internet) issued by  Zelnik, 
Toubon and Cerutti on 6 January 2010. 
Upon completing his mission, Emmanual 
Hoog ruled out collective management 
considering it “had not gained any con-
sensus.” However, the mediation effort 
did confirm a collective desire to expand 
the market for a legal content offer and 
encourage the development of innovative 
viable services based on a diverse range 
of models. 

Therefore, the signatories of the 13 com-
mitments began working on the measures 
designed to instil transparent and fair busi-
ness relations and set the conditions for a 
market boom. 

The Hadopi’s President appointed Jacques 
Toubon, a member of the High Authority 
Board, to monitor the 13 commitments. 
She also named Christophe Waignier, 
Patrick Waelbroeck and Philippe Astor 
as experts to direct a study on the current 
state of common values in the industry 
(Commitment no. 8).

A new set of hearings was held in July. The 
report on the first six months of implement-
ing all of the commitments will be finalised 
in July 2011 and presented to the Hadopi 
Board before being submitted to the 
Ministry of Culture and Communications.
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The ob ject ive  is  to  a l low In ternet 
subscribers to take ownership for the 
security of their private digital space while 
simultaneously making them aware of the 
issues with copyright and digital piracy.

Prior to issuing the functional specifications, 
the Hadopi consulted “designers of 
online security solutions intended to 
prevent the illegal use of a public online 
communications service, persons whose 
business is to provide access to such a 
service as well as companies governed 
by Chapter II of this Title [companies that 
collect and distribute royalties] and duly 
formed professional advocacy groups 
(Art. L. 331-26 §1).”

The procedure for evaluating and certifying 
online security solutions is set forth in 
articles R. 331-85 through R. 331-95 of 
the Intellectual Property Code introduced 
by decree no. 2010-1630. Pursuant to 
the decree, an online security solution can 
only be certified once it has been evaluated 
by an assessment centre accredited by 
the Agence nationale de la sécurité des 
systèmes d’information (French national 
agency for information systems security)(1).

The applicant sends an application to 
any accredited centre that contains a 
description of the online security solution 
to be evaluated, the provisions planned 
to ensure this online security solution is 
fully effective and any information that 
may help evaluate the online security 
solution’s compliance with the functional 
specifications that the High Authority 
made public. The evaluation centre issues 
a confidential assessment report to the 
applicant. The report must be forwarded 
to the Hadopi.

If by virtue of the assessment report it 
considers the online security solution to 

protection and protecting the privacy of 
Internet users. 
Furthermore, lawmakers commissioned 
the Hadopi to be in charge of determining 
technical solutions to protect online 
intellectual property and make them 
available to the public. 
The Board’s  doub le  mandates on 
online security and monitoring content 
recognition/filtering technology research 
basically provides it the means to follow 
and influence the implementation in 
France, of filtering systems as they relate 
to protecting and distributing creative 
works on the Internet. In carrying out 
these missions, the Board prioritises 
consideration for finding a reasonable and 
fair balance between protecting copyrights 
and protecting privacy. 

Online security solutions 

The purpose of securing an Internet 
connection (or more precisely, the local 
network(s) linked to the connection) is to 
prevent unauthorised use of copyright-
protected materials and, more generally, 
to protect the user against anyone using 
this connection without his knowledge.
Art icle L.  331-26 of the Intel lectual 
Property Code stipulates that the Hadopi 
is to issue functional specifications that 
must be met by the “online security 
solution” being considered by the Hadopi 
for certification.

The Hadopi’s mandate to certify 
online security solutions 
Pursuant to Article L. 331-26 of the 
Intellectual Property Code, the High 
Authority is to award a label to online secu-
rity solution after a certified review process 
that assesses the compliance of the online 
security solution with the functional specifi-
cations issued by the Hadopi and the effec-
tiveness of said means.

➔➔ neTWorks And 
uses

The High Authority is expanding in an 
ever-changing technical environment that 
is intrinsically linked to key issues of the 
Internet of the future. In an effort towards 
a better understanding and improved 
responsiveness and to help the public 
better grasp the vast amount of information 
and services avai lable on the Web, 
lawmakers gave the High Authority three 
missions involving networks and Internet 
use (articles L. 331-23 and L. 331-26 of 
the Intellectual Property Code): 
•	a  m iss ion  to  pub l i sh  func t iona l 

specifications on the security methods 
des igned to  prevent  an In ternet 
connection from being used to commit 
an infringement and ultimately for the 
Hadopi to be able to certify these 
methods; 

•	a mission to evaluate the technological 
experiments on content recognition and 
filtering; 

•	an expanded mission of observation that 
primarily covers the development of the 
online legal content offer, the legal and 
illegal use of works and objects protected 
by a copyright or neighbouring right on 
digital communications networks and the 
technical means that enable illegal use.

When the Art and the Internet Act was 
passed in 2009, the lawmakers chose 
to use an educational and non-invasive 
approach to steer Internet users back 
towards a respect for copyrights, crucial to 
the survival of creative works as well as the 
future of the Internet.
Unbeknownst to Internet users, the content 
targeted in the graduated response is not 
filtered. They can access any content they 
want. The graduated response, however, 
encourages them to use their Internet 
service responsibly. Since the graduated 
response is essentially educational, it 
strikes a balance between copyright 

(1) http://www.ssi.gouv.fr
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About 20 people, organisations and com-
panies took part in the consultation proc-
ess both formally and informally. For the 
most part, they were anti-virus software 
publishers and security professionals. 

No contributions were received from 
Internet service providers, companies that 
collect and distribute royalties or profes-
sional advocacy groups.

The first round of consultations helped 
shape the strategies for converging the 
general specifications towards the online 
security solution having more flexibility, 
involvement and transparency in terms of 
the target population of the legal frame-
work. A new version was written. This new 
version was exclusively focused on edu-
cating the public, holding the Internet user 
accountable, providing support in securing 
the home digital environment and helping 
manage digital content. It works from the 
standpoint of giving the Internet user full 
control of his responsibility.

•	second series of consultations 
A second round of consultations was held 
from 20 April to 24 May 2011. It was open 
to any interested parties and focused on 
the new functional specifications project.

The new project included mentions and 
considerations on security-related organi-
sational measures, since the issue of secu-
rity is bigger than functional specifications 
for a tool to develop and requires a broader 
monitoring effort on good security practices 
for Internet users. 
The project is confirming the key strategies 
determined in the first series by requiring:
•	the neutrality of networks open to the 

public is protected;
•	the private space of users and their dig-

ital property are respected;
•	the purpose and proportionality of the 

online security solution implementing the 
functional specifications;

The subscriber can thus choose their 
own means of securing their Internet 
connection. 

The Hadopi’s strategy for 
implementing its mandate
The Hadopi took over its mission on online 
security solutions with a two-pronged 
objective: 
•	to make certified security methods into a 

support tool for Internet users, not a tool 
to secretly control their Internet use; 

•	to issue specifications that comply with 
current technological capabilities.

À To this end, in April 2010 it commis-
sioned an IT security specialist, Professor 
Michel RIGUIDEL, to draw up the initial 
draft of functional specifications. It also 
conducted a range of consultations, wider 
than the group of people originally stipu-
lated in Article L. 331-26 of the IPC. The 
stages of this series of consultations are 
listed below.

The basic functionalities of the online secu-
rity solution implementing the functional 
specifications are to report back informa-
tional notifications aligned with a set of 
security rules. These notifications should 
alert the subscriber of a threat to their dig-
ital environment, at which point they are 
free to follow up by implementing (or not) 
any recommendations the tool provides. 

The owner of the subscription is in com-
plete control of the security policy; only 
he or she can activate/deactivate/create/
modify new rules and notifications. 

•	First series of consultations 
An initial round of consultations open to 
all professionals proven to belong to one 
of the categories cited in Article L. 331-
26 of the Intellectual Property Code was 
held from 26 July to 10 September 2010. 
These consultations were then extended to 
30 October 2010 and opened to all inter-
ested parties.

be effective and compliant with the public 
functional specifications it has issued, 
the Hadopi Board awards the label. The 
applicant is then informed of the Board’s 
decision on whether the label will be 
granted.
The High Authority posts an updated list 
of the certified online security solution on 
its website.

The impact of the Hadopi’s 
mandate to certify online security 
solution 
The use by Internet subscribers of online 
security solution should enable them to 
take ownership for the security of their 
private digital space while simultaneously 
making them aware of the issues with 
copyright and digital piracy.
So, the Hadopi label will serve to help the 
public better understand which systems 
are the most secure and will meet the 
objectives set by the Hadopi. It therefore 
serves as a support tool for users. 

Contrary to what some say, Internet users 
are not legally obligated to use Hadopi-
certified security systems, notably when 
it pertains to the graduated response 
procedure.
That is why no technical definition was 
provided for the ‘online security solution’ 
cited in the gross negligence violation 
set forth in Art ic le R. 335-5 of the 
Intellectual Property Code that may result 
from a graduated response procedure. 
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•	adaptation to the needs of different target 
populations: the general public and very 
small businesses on one hand and large 
companies on the other;

•	the logging feature is optional for users 
in the online security solution and is 
deactivated by default. 

To this end, the project mainly stated that 
the online security solution: 
•	do not operate within public networks;
•	do not perform deep packet inspection in 

public networks;
•	do not inspect the semantic content of 

downloaded files;
•	can only be controlled by the Internet 

subscriber. 
Three contributions were received after this 
set of consultations. 
No contributions were received from 
Internet service providers, companies 
that collect and distribute royalties or 
professional advocacy groups.

•	Work at the “networks 
and Techniques” lab

In April 2011, the Hadopi Networks and 
Techniques Lab was also solicited for the 
project and is actively helping develop the 
functional specifications.

On 11 May 2011, the Networks and 
Techniques Lab held a work session 
on the functional specifications for the 
online security solution in the version 
based on the Hadopi’s second series of 
consultations. In an effort to encourage 
participants to debate, discuss and freely 
express their ideas, the session was held 
in an open BarCamp format.

Evaluating experiments 
conducted in content 
recognition and filtering

Article L. 331-23 of the Intellectual Property 
Code mandates the High Authority to 
evaluate experiments being conducted 
in content recognit ion technologies 
and filtering by the designers of these 
technologies, the rights holders of the 
protected works and objects and people 
whose business is to provide the public an 
online communications service. 

The design and deployment of filtering 
technologies are highly complex sensitive 
issues that tend to result in neutrality, 
network security and even protecting 
individual privacy. 

In keeping with the legislator’s objective (1), 
the High Authority essentially plans to:

•	follow technical developments to be 
able to offer, if necessary, resources that 
can more effectively protect intellectual 
property rights; 

•	make sure the experiments being 
conducted do not infringe upon user 
privacy and net neutrality. 

Hence why the High Authority has repeat-
edly made it know that it must be kept 
abreast of the most current research. 

Public authorities are primarily concerned 
with guaranteeing that filtering and blocking 
measures are balanced and effective, 
especial ly with regard to protecting 
individual privacy.
 
In information report no. 3336 of 13 April 
2011 on Web and network neutrality, 
Deputies Laure de la Raudière and Corinne 

Erhel simultaneously recommended that 
online blocking obligations be very closely 
supervised at a minimum by mandating 
the regular participation of a judge while 
they stressed the need “from a practical 
standpoint” to verify these measures are 
effective. 
The High Authority agrees that the utmost 
caution must be used in the use of content 
recognition and filtering techniques via 
deep packet inspection (DPI), not imposed 
for the technical constraints of network 
management with the priority on content 
management and any potential content 
discrimination. 
This is why the Board felt the content 
recognition and filtering project and their 
assessment should be open and transpar-
ent processes.

This context means that the work being 
done at the Hadopi Labs, which invited 
all interested parties to participate and 
boast the widest variety of skills, can help 
unearth solutions that honour the balances 
between the interests and the rights at 
hand.

The High Authority was unaware of any 
projects or experiments being conducted 
on content  recogni t ion or  f i l ter ing 
technologies.

Observing uses and the 
environment 
Decree no. 2011-386 of 11 April 2011 
“on the High Authority’s indicators for the 
distribution of works and the protection of 
copyrights on the Internet” contains a list of 
indicators for the development of the legal 
content offer and the observation of the use 
of copyright-protected works and objects 
on digital communications networks, legal 
or otherwise.

(1) Report no. 53 by Mr. Thiollière, written for the French Senate Commission on Cultural Affairs, p. 82 onwards; report no. 1486 by Mr. Riester, written for the Commission 
on constitutional law, legislation and general government administration, p. 54 onwards. Also see speech by Ms. Marland-Militello, draftswoman, JOAN CR, 31 March 
2009, p. 3151.
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10) are aware of protection for their Internet 
connection. 

The legal content offer
59% of Internet users who say they use 
legal content believe that if they pay for 
content, it is legal. This percentage is 46% 
for Internet users who admit to illegal uses. 
Almost one-third of Internet users do not 
know (all types of uses combined).
42% of Internet users think a label is a 
guarantee of legal content.

•	second survey (T1)
Some of the questions from the T0 survey 
were refined or reformulated for the second 
survey to ensure better comprehension. 
The second poll was held from 23 March 
through 1 April 2011 with 1,500 Internet 
users and the findings were presented at a 
press conference on 10 May 2011.

Key figures of the T1 (3) survey

Hadopi’s impact on the legal content 
offer
50% of Internet users say the Hadopi 
encourages them to consume works that 
respect the copyright laws on a more 
regular basis. Furthermore, 41% of Internet 
users say the Hadopi encourages them to 
change their online consumption habits (up 
16 points from T0).

Appreciation of the new Hadopi agency
50% of the Internet users surveyed 
think setting up the Hadopi was “a good 
initiative.”.

Hadopi’s impact on illegal consumption
41% of the Internet users surveyed who 
are aware of the Hadopi, if only by name, 
say the High Authority encourages them to 
change their online consumption habits. 
This finding shows a 16-point gain since 
the T0 survey where 25% of those polled 

He managed the methodology and initial 
data processing.

•	Guillaume MAIN, a statistics consultant 
and blogger at http://stratosphere.fr, 
who eliminated the risk of bias in both 
the questionnaire’s semantics and the 
methodology used to select the sample 
of respondents and write up the findings.

•	TOLUNA, a specialist in Access Panel 
Online, which conducted the interviews 
on its panel.

•	SocioLogiciels, a company that has 
been specialising in processing survey 
and polling data for 35 years, which 
oversaw the quality of the results and 
data analysis. . 

Furthermore, they decided to select large 
samples of 1,500 respondents (1), which 
is larger than is conventionally used in 
nationally representative samples (800-
1,000) so the analyses of sub-samples 
would be reliable. 
Finally, the T0 and T1 surveys were con-
ducted online with nationally representative 
samples of French Internet users aged 15 
and over and employed the quota method 
to ensure the representativeness was 
adequate.

•	First survey (T0)
The first survey was conducted from 25 
October to 4 November 2010 and the 
findings were presented at the MIDEM on 
23 January 2011.

Key figures of the T0 (2) survey

Illegal uses
49% of Internet users cited illegal uses. 
However, almost all Internet users (95%) 
think French Internet users do so. There 
is a noticeable discrepancy between the 
declarative and the projective.
 
System security
A large majority of Internet users (7 out of 

These indicators delineate an init ial 
research scope. In fulfilling this observation 
mandate, the Board is focusing on 
overcoming two pitfalls:  
•	f irst, the limits of databases in the 

declarative. The High Authority shielded 
itself from declarative limits by advocating 
the highest level of transparency for both 
the methodology and the findings by 
conducting ad hoc studies and using 
a step-by-step approach out of an 
ongoing concern to improve the method 
deployed;

•	second, to avoid competing with other 
data sources in the same sectors and 
work in a more complementary manner 
in an interest of both effectiveness and 
proper management of public funds.

Creating the Hadopi survey 
Two ad hoc quantitative studies designed 
for surveying purposes were conducted 
called T0 and T1.
They were entitled “Hadopi, cultural assets 
and online uses: practices and perception 
of French Internet users” and aimed to 
generate a progress report on how familiar 
French Internet users are with the Art and 
the Internet Act as well as gain a better 
understanding of their reactions and legal 
and illegal consumption habits of cultural 
products on the Internet. They are also 
providing an assessment of how well 
people know the Hadopi, its work and its 
level of popularity.

In an effort to prevent the declarative 
approach from causing any bias, for the T0 
and T1 surveys the High Authority flanked 
itself with four specialist service providers:
•	Laurent FLORES, PhD in Management 

(marketing), an accredited research 
professor at Par is I I I  University – 
Panthéon Assas,  founder  o f  the 
crm metrix marketing research institute, 
renowned specialist of online studies. 

(1) 1,624 in T0 and 1,500 in T1
(2) Complete findings from the survey can be downloaded from the Hadopi website: www.hadopi.fr 
(3) Complete findings from the survey can be downloaded from the Hadopi website: www.hadopi.fr
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the EDM system (electronic document 
management) and inform the Board, 
the members of the Labs and the High 
Authority’s agents;

•	determine the skill set of the key service 
providers in the market to establish an 
effective research study procurement 
programme and develop a feasible call 
for tenders.

building a rich database
The research programme that includes 
the Hadopi survey, use observation and 
the supplemental indicators is making it 
possible to build an in-depth database 
on all the topics that interest the High 
Authority. 
All the Hadopi’s agents, the Board mem-
bers, the Rights Protection Commission 
and the Labs have access to this knowl-
edge base. 

Complementary indicators and 
research programme for the 
observation of uses and the 
environment
Alongside the two first polling studies the 
Hadopi conducted that provided most of 
the responses to the indicator decree, the 
High Authority developed a research study 
procurement programme.

The High Authority began by meeting with 
the other institutions and compiling a set 
of completed studies. Out of a concern 
for coordination and budget control, the 
Hadopi introduced a watch function to 
avoid conducting studies very similar to 
research in progress or recent studies that 
will have already covered the same topics.
It then met with several research and 
consulting firms to:
•	see its options to subscribe to studies, 

backdatas or published studies to 
build a solid knowledge base to supply 

who are aware of the Hadopi, if only by 
name, say it encourages them to change 
their online consumption habits.

•	upcoming surveys  
(T2 and subsequent surveys)

In less than six months, the two first sur-
veys enabled the High Authority to provide 
responses to decree no. 2011-386 of 11 
April 2011 on indicators in the following 
areas:
•	mandate to promote the development 

of a legal content offer, commercial or 
otherwise;

•	mandate to observe the legal or illegal 
use of works and objects protected by a 
copyright or neighbouring right on digital 
communications networks.

Going forward, the High Authority will con-
tinue its polling studies at a minimum rate 
of twice per year with a view to issuing indi-
cators by deliberation of the High Authority 
Board before the end of 2011.

Call for tenders to measure 
indicators on the use of protected 
works and objects on digital 
communications networks
To supplement the Hadopi’s survey, the 
Board launched a call for tenders in April 
2011 to obtain measurements of:
•	the consumption volume of cultural prod-

ucts by Internet users in France by iden-
tifying and linking overlaps based on the 
type of cultural product and mode of 
consumption;

•	the volume of cultural products provided 
to Internet users in France by identifying 
and linking overlaps based on the type of 
cultural product and mode of provision.

The ultimate goal of this call for tenders is 
to provide data for the indicator decree that 
are more detailed and use a different meth-
odology than the surveys.
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The technical observation 
protocol project
As part of i ts mandate, the Hadopi 
wanted to be in a position to identify and 
quantify the vehicles being used for illegal 
consumption of online cultural content. 
The methodology selected to identify them 
needed to be transparent and scientifically 
viable.

The various studies compiled by the High 
Authority do not fully meet these criteria. 
Therefore, it is carrying out a research 
and development project to answer the 
following question:
Among the most popular platforms for con-
suming cultural content, which ones are fla-
grantly being used for illegal purposes?
The project will initially entail finding the 
platforms used to consume cultural prod-
ucts on the Internet (protocols, websites, 

services). It will then find a way to calcu-
late the legal/illegal ratio for the most fre-
quented platforms.
The proposed methodology has two 
separate phases:
•	phase 1 designed to define and classify 

the platforms used for online consump-
tion of cultural products by traffic rates; 

•	phase 2 to divide the platforms identified 
into two categories: those obviously 
being used for illegal consumption of 
cultural products and those obviously 
being used for legal consumption of 
cultural products. 

The research and development project is 
essentially supported by a close working 
relationship with the scientific community 
through contacts and partnerships 
with several research institutes and 
organisations.

44% of Internet users 
who cited illegal use say they 

are (“definitely” or “somewhat”) 
encouraged by the Hadopi 

to change their consumption 
habits of cultural products 

online.
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the Labs

overview of the labs

•	An experimental project
The High Authority’s Labs are research 
workshops run by independent experts 
appointed by the Hadopi Board. Each of 
the five Labs deals with a specific area of 
expertise: intellectual property, networks 
and techniques, online uses, the digital 
economy of original works and philoso-
phy. As a combined force, they ensure a 
multidisciplinary approach able to address 
the key issues of art in the digital era from 
many interdependent fronts.

The Labs are a unique experiment for a 
government agency. Their goal is to use 
an open and collaborative approach to 
fulfil the expertise mandate. By asking all 
stakeholders and members of civil society 
to join in the thought process, the Labs are 
instituting a new method for building and 
sharing knowledge.

The Labs are experimental mainly because 
of how they have organised the human 
resources they have been assigned. The 
contracts for specialists and the internal 
support staff are signed on for a period of 
one year. 

The Labs are directed by a group of seven 
independent experts, who each receive 
a monthly stipend of 2,000 euros net for 
the time they spend working for the Labs. 
Besides these seven experts, none of the 
Lab participants are paid.

•	A collaborative and open working 
method

The Labs assign many different people to 
the same project. They use the traditional 
‘participatory culture’ collaborative method 
that is widely used in the online community 
and rely on content created by the users 
themselves. One of the priorit ies is 

providing Internet users a tangible content 
offer of contributing to each Lab’s work, 
assimilating their findings and helping them 
progress. The Lab director decides whether 
the work is done online or offline and may 
choose to hold physical meetings at a level 
that suits the meeting’s objective.
Anyone can participate in the Labs by 
submitting an application. They can work 
both independently (one Lab) or collectively 
(many Labs) when the topic requires. They 
can consult experts, request to order or 
conduct studies they need for their project 
and suggest meetings or public events.

•	The labs’ objectives 
In their first meeting on 2 February 2011, 
the seven experts determined the objec-
tives for the Labs and developed a working 
programme. The Labs have to orient their 
projects in relation to the vast amount of 
research that has been conducted in the 
topics they want to address and the broad 
range of remarks made by users, indus-
try professionals, Internet users, etc. at 
debates that are as numerous as they are 
conflicting.
Based on the topic “Digital distribution and 
intellectual property” they defined four key 
objectives for the five Labs:
•	Comm   unicate positions: Assess the 

state of a specific aspect of the topic in a 
balanced, accurate and moderate man-
ner. The Labs do not intend to generate 
original research on a topic that has been 
extensively explored by the various scien-
tific disciplines they work with. However, 
they do participate in the debate by con-
tributing their arguments;

•	Disseminate the work: The Labs pro-
vide bibliographic resources that clarify 
the issues pertaining to their project’s 
scope. These resources have to first 
improve upon existing knowledge and 
are by necessity diverse (i.e. they derive 
from a wide set of disciplines and indus-
try categories as well as cover a range 
of countries); they can also add clarity to 
the debates by providing certain pieces 
of knowledge the lack of which is stag-
nating discussions that are overly polar-
ised. The Labs are researching tools that 
could serve to shape the documentation 
and build it collectively (crowdsourcing);

•	Generate public debate: The Labs are 
designed to fuel discussions as well as 
set them in motion. For the vast majority, 
this debate is open. Its operations and 
procedures, implementation and output 
must be unambiguous and debatable;

•	Make recommendations: The Labs 
are solicited for recommendations. The 
Hadopi is not liable for these recommen-
dations much like the expert directors, 
authors and Lab participants are not 
answerable to the High Authority.
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The five labs, expert directors 
and associate experts 

•	The networks & Techniques lab
This Lab formulates the position proposals 
that are part of the High Authority’s legal 
mandate on technical matters (research 
on experiments in content recognition and 
filtering technologies and techniques for 
obtaining works illegally). 
It studies and reports on the limitations of 
these resources. It supports these positions 
with technical analyses that favour the 
legal distribution and use of materials. 
It also serves as a clearinghouse for any 

questions on networks or techniques 
for the content they provide access to 
(metadata, watermarks, encryption, etc.). 
This Lab conducts a technology watch and 
issues forecasts in these fields.
Expert director: Jean-Michel PLANCHE, 
entrepreneur, founder of Witbe.

•	The Intellectual property & Internet 
lab 

This Lab analyses the current terms and 
conditions of enforcing intellectual property 
law in the digital world and studies the best 
ways – going forward and in light of an 
expanding Internet – to guarantee it while 

simultaneously maintaining the balance 
between property and other fundamental 
rights. This Lab conducts a global watch 
by studying the legislative and regulatory 
systemic choices that have been made 
in other countries. It essentially works to 
support any proposals to modify legislation 
or regulations the Hadopi Board may 
decide to put forth.
Expert director: Christophe ALLEAUME, 
Professor at the Caen School of Law 
and Political Sciences, member of the 
Steering Committee of the Law, Sciences 
& Techniques Network (CNRS).
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•	The digital economy of original 
Works lab

This Lab develops an objective analysis 
of the creative economy in the digital 
world from all aspects (catalogue viewing, 
compensation for legal claimants, business 
models, volume and impact of illegal 
consumption, shifts in legal consumption, 
the price of original works, etc.).

It looks at the growth forecasts for the 
Internet and the economic constraints 
impacting the various stakeholders to 
establish and model a range of possible 
scenarios in the French and foreign 
markets to enable the creative community 
to protect and consolidate its resources as 
it maintains diverse and attractive content.
Expert director: Nathalie SONNAC, 
Professor at Paris 2 University, Director of 
the IFP (Institut Français de Presse).

•	The online uses lab
By studying behaviour from a sociological 
standpoint, this Lab looks at the social 
events that shape the relation between 
online users and cultural/artistic creativity. 
It analyses trends in how art is used online, 
legally and illegally, and the reasons behind 
these uses such as whether there are 
options to make them more compelling for 
general interest and fairness. It observes 
emerging uses. It offers solutions for 
overcoming noticeable resistance.
Expert director: Cécile MéADEL, Professor 
of sociology at Mines de Paris, Researcher 
at the Centre de sociologie de l’innovation 
de Mines ParisTech (UMR CNRS).

•	The Internet & societies lab
Th i s  Lab  l ooks  a t  t he  I n t e r ne t ’s 
philosophical aspect. In l ight of the 
immediacy that often shapes the Internet 
debate, it takes the time to deeply and 
thoroughly ponder the basic principles 
of societies and the implications of 

the expansion of the Internet on these 
principles. It considers the role of creativity, 
property and freedom in the digital world 
and the developments of the 21st century.
Exper t  d i rector :  Pau l  MATHIAS, 
Ph i l o sophe r,  Na t i ona l  Educa t i on 
Inspectorate General.

•	Associate experts
Two associate experts are part of this sys-
tem who are responsible for observing 
and recommending multidisciplinary areas 
for the Labs. They encourage a dialogue 
between the expert directors and members 
to bring out the multidisciplinary aspects of 
each Lab’s work. They observe and analyse 
the organisation and tools in the Lab sys-
tem so they can issue proposals to improve 
them and maximise their effectiveness.

S e r g e  S O u D O P l AT O F F ,  w r i t e r, 
entrepreneur, ICT consultant and lecturer 
at the ESCP and Hetic.
Bruno SPIQuEl, blogger, Web neutrality 
activist, officer for the FDN Association.

Registration rates for the labs

Since the Labs opened in February 2011, 
they have received 82 registrations. People 
throughout the digital ecosystem have 
become members, including researchers, 
students, bloggers, industry professionals 
and even ordinary users.
•	Networks and Techniques: 17 members
•	Digital Economy of Original Works:  

22 members
•	Intellectual Property and the Internet:  

27 members
•	Internet and Societies: 15 members
•	Online Use: 20 members
NB: Members may register for more than one Lab

20
Online Use

15
Internet and
Businesses

22
Digital Economy of 
Original Works

27
Intellectual

Property
and Internet

17
Networks and

Techniques

breAkdoWn oF members per lAb
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TImelIne

> Working 
programme 
published
The document was presented 
to the Board on 17 March 
2011 and then made 
available to the public on 14 
April 2011. It specifies the 
objectives and outlines the 
themes for each of the Labs. 
A collaborative platform was 
opened on 9 May 2011. The 
Labs set up an online 
collaborative tool to collect 
members’ input. It can be 
viewed at 
http://labs.hadopi.fr

> SFH Barcamp at 
the Networks and 
Techniques Lab
On 11 May 2011, the 
Networks and Techniques 
Lab held a gathering much 
like an informal Barcamp to 
redefine the technical 
specifications for online 
security solutions. About 20 
people attended the event.

> Digital Book Day 
On 19 May 2011, the experts 
at the Intellectual Property & 
Internet, Online Use and 
Digital Economy of Original 
Works labs came together for 
a working session on the 
digital book. About 40 
members attended the 
meeting.
The event was divided into 
two phases: workshops led 
by each expert and then a 
conference to present an 
overview of the work being 
done in each Lab.

> Labs inaugurated 
Over 100 people came to 
meet the seven experts and 
attend the first Hadopi Labs 
working session on 
Wednesday, 2 February in La 
Bellevilloise.
The meeting had three parts: 
presentation of the Labs, 
discussion with the President 
and Secretary General and 
then round tables that 
generated written minutes.

> Qualitative 
interviews: writers in 
the digital age
Following the day-long event 
on digital books, a qualitative 
survey was launched to study 
writers and how they interact 
with the digital platform.
Fifteen interviews were 
conducted and the findings 
will be published starting in 
September 2011.

> Collaborative 
brainstorming on 
streaming media 
begins 
On 22 June 2011, the 
Intellectual Property & 
Internet Lab launched a 
collaborative brainstorming 
project on streaming media. 
The call for contributions 
aims to determine the judicial 
framework when this 
technique is used to enable 
viewing of copyright- 
protected content.
The initial assessment was 
conducted by four Lab 
members and will be the 
subject of two working 
sessions.

21 May 201111 May 2011

22 June 201119 May 2011

2 February 2011

14 April 2001
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➔➔  AWAreness And 
InFormATIon

towards encouraging 
responsible uses
 
The law of 1 August 2006 (Loi DADVSI) 
places the onus of monitoring Internet con-
nections on the subscriber. Law no. 2009-
1311 of 28 October 2009 on the legal 
protection of artistic and literary works on 
the Internet adds a sanction to this obliga-
tion when it constitutes a gross negligence 
violation. 
The underlying concept of these laws is 
that Internet users are responsible for how 
they use their Internet service. This respon-
sibility translates into making one of two 
choices: avoiding illegal use or choosing to 
use legal content offers.

Thus, responsible use informs users:
•	of their rights and duties when viewing 

online artistic content;
•	of their obligation to make their Internet 

connection secure to prevent it from 
being used for acts of infringements;

•	that they should prioritise the legal 
cultural content offer on the Internet.

Public information and awareness are an 
integral part of the High Authority’s actions. 
The mandate to promote the development 
of a legal content offer serves two pur-
poses: it helps the public identify legitimate 
offers for literary and artistic property rights 
and contributes to their recognition through 
a directory portal.
The High Authority’s informational and pro-
motional initiatives are designed for a vari-
ety of populations: the general public as 
well as elected officials/members of parlia-
ment and their foreign counterparts, jour-
nalists, etc.

raising public awareness

The Hadopi’s mission to inform and raise 
public awareness entails answering user 
questions on the graduated response pro-
cedure and giving them the most compre-
hensive information on the legal content 
offer. That is why the founding of the High 
Authority goes hand in hand with creating 
a range of informational platforms, such as 
websites, call centres, documents, informa-
tion campaigns, etc.

Creating the website
The High Authority’s institutional website is 
located at http://www.hadopi.fr. 
The first informational tool the High 
Authority created, it was designed to 
provide the general public with information 
and raise awareness. Besides giving an 
overview of the institution (mandates, 
organisation, legislation, regulations, etc.), 
the site launched on 1 October 2010 has a 
section for industry professionals (the legal 
content label), a section on the Hadopi 
Labs and explains responsible use of the 
Internet.

The Board decided to design the site with 
a normal security level. It was conceived 
to be improved as current events change. 
The navigation was chosen to meet 
the accessibility requirements for public 
institution websites (i.e. the version for the 
visually-impaired) and help readers find 
information easily.
From the homepage onwards, the website 
gives Internet users many ways to find out 
more about the High Authority’s missions 
and initiatives: FAQs, information for people 
who have received notices, an overview of 
the graduated response procedure, etc.
It also provides information on the High 
Authority’s and the Board’s missions 
(developing the legal content offer, online 
security solut ion, the Labs project, 
etc.) and explains the Rights Protection 
Commission’s missions (graduated 

response, links to the “Graduated response 
– I received an email” form, etc.).
The Hadopi website was the victim of 
three major DDoS attacks in October 
2010, November 2010 and March 2011. 
Different types of attacks were deployed. 
The service interruptions were temporary, 
lasting a few minutes to a few hours, and 
the impact was mostly minor. In the face of 
this hacking threat, the Hadopi maintained 
its strategy not to install any particular 
security software and accepted that service 
interruptions are a risk.

•	key Figures
As soon as it was launched on 1 October 
2010, the site logged 119,594 unique 
visitors. From October 2010 to June 
2011, monthly traffic reached an average 
of 42,372 unique visitors per month and 
245,335 pages views.
In November 2010, each Internet user 
visited 10.7 pages. This was higher than 
the average of a little under 4 pages in the 
previous months. 
The average bounce rate (single-page 
visits) is 39%.
147,646 visitors viewed one page and 
82,354 viewed two pages. The most visited 
page is the homepage (114,707 views), fol-
lowed by the page with the form to submit 
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framework. The High Authority has 
developed a number of tools to support its 
efforts to raise awareness among Internet 
users on responsible uses.

•	leaflet
The first informational leaflet was distributed 
in the summer of 2010 and was designed 
as a “Hadopi User’s Manual” for all Internet 
users. 
It explained the online security solution, 
the graduated response procedure and 
the legal content offer as well as informed 
Internet users of their duty to protect 
their connections. During the awareness 
campaign, 260,000 copies of the leaflet 
were distributed.

•	An introduction to the labs
The Hadopi Labs system is new in the 
French institutional framework. That is 
why when it was created, an informational 
document was written to introduce 
them and their purposes, missions and 

remarks for the graduated response proce-
dure (8,922 views).

Creating the call centre
The call centre was set up during the same 
information campaign when the website 
was launched. The aim was to provide 
Internet users with a source of information 
in addition to the website so they could talk 
to someone directly.
The calls are processed at two call centres. 
The external call centre receives all calls 
and handles general questions. Calls 
pertaining to the graduated response 
procedure are transferred to the Rights 
Protection Commission’s call centre since 
only its agents are authorised to process 
personal data. They record caller questions 
and remarks.
The externa l  ca l l  centre has been 
operational since 23 September 2010 and 
handles three types of issues:
•	general information about the Hadopi 

(technical and legal questions, press 
information, online security, legal content 
and the certification process for industry 
professionals);

•	t ransfers  to  a  R ights  Protect ion 
Commission agent for open graduated 
response cases;

•	t r ans fe rs  to  a  Hadop i  agen t  o r 
department.

•	key Figures
From 24 September 2010 to 30 June 
2011, the High Authority’s call centre 
received a total of 26,425 calls. About 
80% of all the calls received were questions 
about notices. Next were questions about 
the legal content offer and online security, 
which accounted for about 3.5% of all the 
calls received. 
Of the not ices received by people 
contacting the cal l centre, 99% are 
genuine.

Informational campaigns
The Hadopi was created at a time when 
few people were aware of the legal 

objectives. 5,000 copies of this document 
were sent out to members of parliament 
and local elected officials. The French and 
English versions of it were also distributed 
at the MIDEM, the event to launch the Labs 
on 2 February 2011, as well as to various 
people who came into contact with the 
Hadopi.

•	Hadopi’s 2010 milestones (1)

In December 2010, the Board drew up 
an informational document containing the 
major phases of creating the High Authority 
in 2010 and the strategic directions 
planned for 2011. The document was 
primarily handed out at the MIDEM and 
more widely at institutional meetings, 
mostly with members of the French 
Parliament.

•	best practices Files: “security and 
the Internet”

The files on online security solutions are 
simple ways to inform users they should 

11,5 %
Links

55,1 %
Direct access

33,4 %
Search engines

breAkdoWn oF vIsITors To WWW.HAdopI.Fr 
by reFerrAl meTHod

Customer Service No. 
NO SURCHARGENO SURCHARGE
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and Paris was to introduce the Hadopi to 
the legal professionals who will be helping 
implement the graduated response proce-
dure. More specifically, they learned about 
the agency’s missions, organisation and the 
procedure.

Informing institutions
 
The Hadopi has created a promotional and 
national/international institutional relations 
operation to meet the high demand for 
information on enforcing the law, its rollout 
schedule and the likely implications.

Institutional relations
•	meetings with members of the 

French parliament and elected 
officials 

The meetings with members of Parliament 
and elected officials were mostly held at 
the Hadopi offices. A tour of the premises 
and meetings with agents were a chance 
to see the work being done by the High 
Authority’s teams and the progress that has 
been made since the law was passed in 
October 2009.

The Hadopi has received nine Deputies, 
members of National Assembly com-
missions focused on law, cultural affairs, 
education and social affairs; 11 Senators, 
mostly members of the Commission on 
Culture, Education and Communication, 
but also members of the Senate Legal 
Commission and three European Deputies.

Technical Files
•	WiFi 
•	Other ways of connecting to a local 

network 
•	Modems and routers 
•	Internet connection technologies (ADSL, 

cable, fibre optics, RTC, etc.)

Identity Management Files 
•	Protecting my personal information 
•	Addressing the public, posting content 
•	Stealing an Internet user’s/website’s iden-

tity 
•	Passwords 

The files are available online and offline. They 
will be passed on physically and/or virtually 
by forming partnerships with a range of 
stakeholders (digital experts, education pro-
fessionals, etc.).

•	Informational sessions
As part of its mission to raise public aware-
ness on responsible uses, the Board has 
decided to make regular regional visits in 
the second half of 2011. The goal is to 
directly inform institutions, professionals 
and the French public about its legally man-
dated missions and the risks to culture in 
the digital age.
The first visit to Lyon in May 2011 was 
an opportunity to speak with high school 
students, local public figures (Director of 
the Rhône Alpes Region Department of 
Culture, Vice-President of the Greater Lyon 
Metropolitan Community) and players in the 
art world, namely the CD1D (Federation of 
Independent Labels). Subsequent trips are 
planned for Rouen and Nice.

The Hadopi has also attended or organ-
ised information sessions for members 
of the legal community (magistrates, law 
schools, attorneys, etc.) The purpose of 
these initiatives planned in association with 
the prosecutor’s offices of Aix en Provence 

be taking “lifesaving steps” to protect 
their digital assets but do not have to be 
expert technicians to do so. They aim to 
make online security easy for everyone to 
understand and stress the importance of 
protecting personal data on the Internet.
There are plans to produce 25 such files 
in print and digital formats. The measure 
will be supported by an educational mod-
ule that will make connections between the 
themes in the files in a fun and educational 
way.

Four themes 
linking the 25 files:

General Interest Files
•	What is the Internet? (overview, online/

offline modes, uses and risks) 
•	The computer (hardware, OS, software) 
•	The local/home network (the modem 

concept, WiFi, etc.) 
•	Proprietary/open source software, 

licences and online copyrights (GPL, 
Creative Commons, etc.) 

•	Viruses, spyware, malware 
•	Managing your computer and good 

practices (updating the OS, firmware, 
AV, etc.)

usage Files
•	visit social networks, blogs and forums 
•	send emails (spam/worms/scams, online 

messaging/email programs)
•	use a chat program (MSN, Facebook, 

Skype) 
•	surf the Web (Phishing) 
•	buy products online 
•	want to download legally, how do I do it?
•	share online (Facebook photos, Flickr/

Picasa, music, video, forums)
•	want to protect my children 
•	am using online software 
•	want my data to last (backing up data) 
•	am creating my own website/blog (copy-

rights, public speaking)
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Hearing of the Permanent  
Representation of France in Brussels
by the Hadopi Board 
in March 2011

The Hadopi Board heard testimony from 
Pierre-Antoine Molina, legal advisor for 
the Permanent Representation of France 
for the European Union as part of his con-
tribution to the European Commission’s 
consultations under European Parliament 
and Council Directive 2004/48/EC of 29 
April 2004 on enforcing intellectual prop-
erty rights.

International relations

•	relations with the european 
Commission 

In November 2010, a delegation led by 
the Hadopi’s President along with the 
telecommunications advisor from the 
Permanent Representation of France 
in Brussels held a series of interviews 
with representatives from the European 
Commission. 
The interviews with commissioners Michel 
Barnier and Neelie Kroes and Head 
Commissioner Androulla Vassiliou were a 
chance to exchange ideas on the extensive 
debate within the Commission on the 
range of copyright-related initiatives being 
planned. 

The Commiss ion has sol ic i ted the 
President for regular meetings to discuss 
the process of shifting accountability to 
Internet users and the more long-term 
plans for developing the legal content 
offer. A second meeting was held with 
Commissioner BARNIER and a group of 
European deputies in April 2011.

testimony from Marie-Françoise Marais, 
President of the Hadopi, and Mireille Imbert-
Quaretta, President of the Rights Protection 
Commission.

Hearing at the committee 
writing the report on the expansion 
of on-demand audiovisual 
media services in November 2010

In November 2010, the President of the 
Hadopi was interviewed at a hearing by 
Sylvie Hubac, government advisor commis-
sioned by the CNC to draw up a report on 
the expansion of on-demand audiovisual 
media services and their effect on creative 
works.

Hearing at the National Assembly 
Informational Committee on Net 
and Network Neutrality 
in December 2010

The President of the Hadopi was inter-
viewed at a hearing by the Informational 
Committee on Net and Network Neutrality, 
appointed by the National Assembly 
Commission on Economic Affairs. Led by 
Laure de la Raudière and Corinne Ehrel, 
UMP and SRC Group Deputies, the pur-
pose of the hearing was to weigh the 
options of taking legislative measures on 
net and network neutrality.

Commission on Culture, Education  
and Communication

The High Authority received the Senate 
Commission on Culture, Education and 
Communication in October 2010. Senators 
were given an opportunity to ask the presi-
dents of Hadopi and the Rights Protection 
Commission questions about the progress 
made in implementing the system, both in 
terms of the graduated response and the 
legal content offer. 

The Parliamentary Digital Club

Several Hadopi representatives, including 
its President, were invited to attend the 
Parliamentary Digital Club in December 
2010. The casual gathering gave the mem-
bers of Parliament a chance to ask a range 
of questions, mainly about the graduated 
response procedure and the mandate to 
develop a legal content offer.

•	Hearings

Hearing at the National Assembly 
Commission of Cultural Affairs 
and Education in June 2010

As part of its mission to manage govern-
ment cultural initiatives, Michèle Tabarot, 
President of the National Assembly 
Commission of Cultural Affairs and 
Education and member deputies heard 
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which options lawmakers had taken to 
counter illegal uploading and downloading 
and the legislative, judicial and then opera-
tional steps that were required to set up 
the agency.

Denmark
It would appear that since October 2010 
the Danish online community has been 
moving towards a graduated response 
system. They have planned two systems: 
one where Internet service providers send 
emails and another intended to create a 
public authority for such matters. In each 
system, evidence would be verified by an 
independent authority. The emails issues 
would be for educational purposes.
An initial report published in late 2009 was 
thus specifically focused on the thought 
process and initiatives being carried out in 
France. 
The Danish Ministry of Culture invited the 
Hadopi to speak before the Danish Anti-
Piracy Committee. The Committee is com-
prised of legal claimants, ISPs, representa-
tives from public agencies and consumer 
advocates. At the Committee’s request, 
the High Authority focused its presenta-
tion on the history of France’s Art and the 
Internet Act and organising the structure 
and resources planned to implement its 
mandates.

Canada 
In the spring of 2008, the Canadian 
Intellectual Property Council was created, 
which marked a major milestone in aware-
ness of the need for countries to protect 
copyrights online. It essentially reflects 
a commitment from businesses to work 
towards making Canada’s intellectual prop-
erty rights system stronger and is a sign of 
Canada’s desire to make its legal meas-
ure compliant with the World Intellectual 
Property Organization’s treaties. 
A number of Canadian figures are intrigued 
by the French experiment. More specifically, 
they invited the Hadopi’s President to 
attend one of eight Quebecois CD industry 

•	a balance must absolutely be maintained 
between protecting personal data and 
protecting intellectual property.

•	International meetings
France has passed pioneering legislation to 
protect original works online and there is 
an increasing number of initiatives in other 
countries.

Meetings with public institutions

Norway
When the Norwegian CD market dropped 
by half between 1998 and 2009, going 
from 15.5 million albums sold to 8.3 mil-
lion, the government and trade organisa-
tions attempted to raise awareness among 
users. 
In 2010, the Norwegian Ministry of Culture 
formed a “Referral group for illegal file shar-
ing” comprised of representatives of con-
sumer associations, Internet service pro-
viders, industry professionals (mostly from 
the IFPI) and legal advisers. The group 
is commissioned to find measures that 
might restrict illegal file sharing and issue 
recommendations. 
In this capacity, the Hadopi invited the 
Norwegian Parliament’s Commission 
on Family and Culture to its offices. The 
Commission essentially wanted to know 

Contribution to the European 
Commission consultation process to
revise Directive 2004/48/EC

The High Authority is leading the pack in 
the fight against copyright infringement 
since it is setting up a new system in the 
field that adds support to the conventional 
measures on accountability and suspen-
sion. As such, the Hadopi wanted to make 
its contribution by emphasising:  
•	the issue of protection and regulation 

for online cultural content, which implies 
accountabil ity for all stakeholders. 
Leading an effective fight in the Internet 
age mainly depends on support from 
technical mediators, an emerging and 
appealing legal content offer and public 
approval. The High Authority’s goal is to 
help migrate the general public towards 
consuming legal content;
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measures to encourage the expansion of a 
legal content offer and oversight for “notice 
and take-down” procedures by the Italian 
regulatory authority, AGCOM. 
At MIDEM 2011, Hadopi’s President 
met with Mr. Lombardi, President of the 
Associazione Fonografici Italiani to discuss 
the deployment of the Hadopi’s mandates 
in France and how they can ultimately be 
transposed in Italy.

united States
The United States has been particularly 
active in protecting intellectual property 
rights in the digital realm. 
In July 2011, American Internet service 
providers signed an agreement with the 
film and music industries to introduce a 
graduated response system designed 
to counteract piracy of original media. 
The Internet service providers will send a 
warning email to their subscribers whose 
connection is being used to illegally share 
files on peer-to-peer networks.

After receiving five warnings, subscribers 
may receive a sanction commensurate to 
the offence that is “reasonably calculated 
to stop future content theft”: temporary 
reduction of Internet speeds or educational 
measures (i.e. redirection to a landing page 
until the subscriber contacts the ISP or 
answers a questionnaire on copyrights). 
The President of the Hadopi met with 
Mr. BENGLOFF, President of the American 
Association of Independent Music. She 
also met Lauren KEISER, President of the 
Music Publishers Association in the United 
States.

South Africa
In June 2011, the Hadopi received a 
delegation from the South African Ministry 
of Arts and Culture. The productive meeting 
focused on the policies both countries are 
implementing to protect copyrights.

Belgium
Despite the administrative and legislative 
climate in Belgium, it is moving forward to 
protect copyrights online. Several bills have 
been proposed:
•	a proposal submitted on 28 January 

2011 seeks to institute a “graduated 
response procedure in the event the 
terms and condit ions are violated 
whereby the subscriber can exchange 
works protected by a copyright or 
neighbouring right and in the event of 
unauthorised downloads.” Certified 
ministerial agents would monitor the 
offences and issue warnings through 
Internet service providers.

•	a proposal submitted on 9 December 
2010 seeks to institute a general licence 
authorising the exchange of original 
works on peer-to-peer networks.  

As part of Belgium’s deliberations on the 
issue, in December 2010 the Hadopi 
attended a colloquium called “What is the 
judicial response to downloading original 
works from the Internet? Belgian and 
European outlooks” at the Free University 
of Brussels.

Italy
Illegal downloading and the direct threat it 
poses to the Italian cultural industries and 
their jobs are causing concern in Italy. 
In 2009, the Italian Ministry of Culture 
signed an agreement to work with Paris to 
fight piracy, signalling that Italian legislation 
would be modelling itself after French 
legislation.
The Italian parliament passed a decree 
(Decree 169 “The Romani Decree”) that 
went into force on 15 March 2010. It likens 
websites that distribute audiovisual content 
to regular television and stipulates that 
any posting of this content must be pre-
authorised by an oversight authority/the 
Ministry of Communication. 
Public hearings are currently being held 
on the draft regulation. It contains various 

workshops held by the ADISQ (Association 
québécoise de l’industrie du disque, du 
spectacle et de la vidéo) in Montreal in 
June 2010. The workshop was called 
“Fighting piracy: Is France a good model?”
At MIDEM 2011, Marie-Françoise Marais 
also met with Mr. Macerola, President 
of the Société de développement des 
entreprises culturelles du Québec (SODEC) 
and Mr. Henderson, President of the 
Canadian Recording Association.

united Kingdom
In October 2010, a Hadopi delegation met 
with members of the communications office 
at the independent regulator and competi-
tion authority for the UK communications 
industries (Ofcom). The visit to London was 
also an opportunity to go to the Department 
for Business, Innovation and Skills to meet 
government officials overseeing the applica-
tion of the Digital Economy Act.
During his visit to France, Ed Vaizey, British 
Minister for Culture, Communications and 
Creative Industries, met with the Hadopi’s 
Board and Rights Protection Commission 
on 28 June 2011.
Parliament passed the Digital Economy Act 
on 8 April 2010 and it contains a two-stage 
graduated response procedure to combat 
illegal access to online cultural content. 
Phase 1 entails sending warning messages 
to the owner of the Internet subscription in 
question, similar to the notice Hadopi issues 
in France. 
Should Phase 1 prove ineffective in resolving 
the online infringement problems, Phase 
2 may begin and this can include ISPs 
choosing to impose technical penalties 
on the subscriber, such as suspension of 
Internet service or lower bandwidth. That 
is why the British wanted the advantage 
of Hadopi’s feedback on implementing 
the French system, on both the judicial 
and technical fronts and even from the 
standpoint of raising user awareness.
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distribution are emerging. The Hadopi 
President’s participation in the panel on 
the role of public authorities in granting 
licences for information and content was 
a chance to present the High Authority’s 
missions, namely the mandate to promote 
an expanded legal content offer.
On 22 June 2011, she was invited to speak 
on the role and responsibility of technical 
mediators in copyright protection. On this 
trip she also had an opportunity to meet 
with member delegations of the organisa-
tion and discuss international copyright 
policy. The President mainly met with the 
Australian, Spanish, Brazilian, Mexican, 
Russian and British delegations.

MIDEM

From 23 to 26 January 2011, the Hadopi 
had a chance to speak with industry pro-
fessionals looking for information on the 
agency’s operations. The High Authority 
answered questions from collective man-
agement firms, foreign journalists and other 
stakeholders such as French and interna-
tional producers and artists, publishers and 
international trade unions.
The MIDEM was also an occasion for pre-
senting the initial findings of the Hadopi’s 
survey entit led “Cultural assets and 
online uses: practices and perception of 
French Internet users.” Interviews were 
held on both sides, mainly with trade 
organisations from the United States 
(Music Publishers Association, American 
Association of Independent Music), Canada 
(Canadian Recording Association) and 
Italy (Associazione Fonografici Italiani). 
Marie-Françoise Marais also spoke with 
Michel Barnier, European Commissioner 
responsible for the internal market and 
services and Frédéric Mitterrand, French 
Minister of Culture and Communication.

Germany
In June 2011, the President of Hadopi was 
invited by the North Rhine-Westphalia Film 
Organisation to present the Hadopi at the 
International Film Congress in Cologne. 
She participated in a round table on the 
future of financing, promoting and devising 
policy for the film-making industry.
The presentation took place as Germany 
had passed legislation to suppress down-
loads of copyrighted works posted online 
without permission. The new law gives legal 
claimants the right to ask Internet service 
providers to disclose the identity of anyone 
who has shared unauthorised content. A 
ruling by the Federal Court on 11 May 2010 
said that under penalty of a maximum 100 
euro fine, Internet users must secure their 
WiFi connections with a “sufficiently long, 
secure and personal” password to prevent 
their network from being used by third par-
ties for illegal downloads. 
The ruling was handed down in a case 
brought by a musician who accused an 
Internet user of illegally downloading one 
of his pieces and then sharing it on a file 
exchange network. The Internet user was 
able to prove he was on holiday far from 
home when the event happened, but the 
court considered he was partially responsi-
ble for not securing his connection.

•	International trade organisations
International organisations eager to 
address the copyright issue in the net-
working era have also shown a keen inter-
est in feedback from the Hadopi’s first few 
months in operation. This interest was 
manifested by a series of invitations to 
attend a range of events dedicated to the 
issue.

uNIC

UNIC, the International Union of Cinemas, 
is an organisation of national cinema opera-
tor associations from 18 mainly European 
countries (Germany, Austria, Belgium, 
Denmark, Spain, Finland, France, Italy, 
Great-Britain, Norway, the Netherlands, 
Switzerland, Israel, Luxembourg, Hungary, 
Turkey, Greece, Ireland).
At the end of June 2010, Hadopi’s 
President was asked to attend the UNIC’s 
summit in Amsterdam. She used the occa-
sion to explain the educational aspect of 
the High Authority’s missions.

WIPO

T h e  Wo r l d  I n t e l l e c t u a l  P ro p e r t y 
Organization (WIPO) is a United Nations 
specialised agency. It is mandated to 
develop a fair and accessible international 
intellectual property system.
The WIPO has called upon the Hadopi 
many times in its capacity as intellectual 
property regulator.
In November 2010, the President of the 
Hadopi attended the international confer-
ence “Facilitating cultural access in the dig-
ital age.” It was an opportunity for a vari-
ety of people from the public sector, civil 
society and cultural industries to exchange 
ideas on ways of obtaining copyright 
licences at a time when new types of online 
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CISAC

The International Confederation of Authors 
and Composers Societies (CISAC) is a non-
profit non-governmental organisation that 
primarily works to serve and defend artists 
by building a stronger support network for 
author societies. Its global headquarters 
are in France with regional offices in South 
Africa, Chile, Hungary and Singapore. 
CISAC’s role is to facilitate exchanges of 
capital, expertise and information among 
its 229 member societies. 
In April 2011, the Hadopi’s President was 
invited to CISAC’s European summit to 
present the High Authority’s organisation 
and work. She used this occasion in 
particular to invite member societies to 
participate in the Labs to gain a more 
European perspective on copyright in the 
digital age.

6 
press  

conferences 

18 
press  

releases or  
kits
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Press relations

From January 2010 to June 2011, the 
Hadopi held six press conferences and 
issued 18 press releases or kits. 

The High Authority also participated in 
four chat sessions with Internet users and 
responded to about 50 interview requests 
for the President, Board members and the 
Secretary General.

The missions and skills category was 
publicised on all types of media: press 
(national and regional dailies, specialised 
press, etc.), television, radio and the 
Internet. 

The High Authority spoke about topics 
related to its installation and missions. It 
has maintained a constructive dialogue with 
all of its media and online contacts. It has 
eagerly responded to every solicitation or 
request for details from journalists.

(1) June 2010 to June 2011.
(2) Publications focused on a specific field or theme, for example technical or scientific magazines.

16 %
Specialised
industry press

8 %
Consumer magazines

2,2 %
Newsletters

6 %
Regional press

1,8 %
Other

37 %
Internet

31 %
National

daily press

breAkdoWn oF press CoverAge
From June 2010 To mAy 2011

The Hadopi has held press conferences at 
every stage of its implementation to inform 
the media. The first was held on 3 May 
2010, hence why the findings below cover 
June 2010 through June 2011.

press and the Internet

•	Types of press(1)

The quantitative analysis of press coverage 
during this period shows the majority of 
mentions were published on the Internet, 
37% of the mentions. This is followed by 
publications in the national daily press, 
which accounted for 31% of the coverage.
The next largest number of publications is in 
the specialised trade press(2) and consumer 
magazines with 16% and 8% of mentions, 
respectively.
The remaining publications are in the 
regional press (6%) and informational letters 
(about 2%).
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broadcasting the campaign
•	Television: Three videos broadcast on 

network TV (TF1, France télévision, Canal 
plus and M6) and DTT (Direct 8, TMC, 
NT1, NRJ 12, NRJ hits, BFM and Itélé, 
direct star).

•	Radio: Two radio spots broadcast on 
radio group stations from the ‘Fête de 
la musique’ (Music Festival) (NRJ and 
Chérie FM).

•	Posters: a poster campaign in the 
Paris region (metro), Lyon (metro) and 
Marseilles (metro and bus).

•	Press: national press (Le Monde, Le 
Figaro, Les échos, Libération, L’équipe), 
regional  press (a l l  regional  press 
publications on the day of the annual 
Music Festival) and magazines (Studio 
ciné live, Première, Rock & Folk, Les 
Inrocks).

•	Internet:
 – Teasers: period when a very high number 
of clips from the campaign videos were 
posted on websites.

 – Launch: high frequency of exclusive 
banners on three sites, mainly messaging 
sites.

Information campaign

When the Hadopi was 18 months old, 
it decided to run a national promotional 
campaign on responsible uses. During this 
campaign, the High Authority spoke and 
reached out to the general public to raise 
awareness on protecting copyright online.

Campaign
Alongside the graduated response 
procedure, the first informational and 
promotional campaign was designed 
to address the general public and it 
reached this ‘target’ through conventional 
distribution methods and channels. 
The goal was to inform them about the 
implications everyone’s personal behaviour 
has on the future of artistic works in all its 
forms and served as a first introduction for 
the public to the legal content offer label.

The  campa ign  l e d  i n t e nse  p r i c e 
negotiations for advertising space and thus 
had much wider exposure than its budget 
would have normally permitted. Reactions 
to the campaign showed and confirmed 
that the Hadopi’s populations are very 
divided, which was also made clear by 
the reactions to the graduated response 
procedure and the opinion surveys the 
Hadopi conducted.

On one hand, the vast majority of French 
Internet users are indifferent about the 
controversy surrounding the issue of 
sharing cultural works online and react 
impartial ly and dutiful ly to generally 
accepted messages. 

On the other hand, an active minority feels 
it must openly object to the institution, 
claims it has a right to disobey the law 
and virulently opposes anything the High 
Authority says or does. The informational 
campaign once again proved this division 
exists.

Poster campaign
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The http://www.pur.fr website lists the 
certified platforms and whether they have 
been awarded a total or partial label.

key Figures
Launched on 13 June 2011, 

the site reached 341,233 
unique visitors in June. 
Traff ic in the f irst two 
weeks grew to an average 
of about 15,000 unique 

visitors.
During the campaign, there 

were 94 million impressions 
and over 476,000 clicks. 

62.02 %
Direct access

0.85 %
Search engines

37.13 %
Directory sites

breAkdoWn oF reFerrAl lInks To 
WWW.pur.Fr

 – Upkeep: banners and video cl ips 
on many sites through a specialised 
advertising department.

 – A video channel was created on a 
specialised high-traffic site.

 – Website: the http://www.pur.fr 
website was created

Other types of materials 
a lso in formed In ternet 
users: leaflets (100,000 
copies), information kits 
(500), postcards (800,000 
Cart’Coms).

The http://www.pur.fr website
The law put the Hadopi in charge of 
validating the legal content offer, mainly 
with the PUR label for “Promoting User 
Responsibility” awarded for content that 
obeys intellectual property rights and 
has applied to the Hadopi for the label. 
Internet users can view all the certified 
content offers on the directory portal of 
legal content.

The goal of this directory portal is to give 
Internet users an easy point of reference for 
viewing cultural works completely legally. 
The portal also showcases the depth 
and breadth of the services available; the 
works range from music and film to books, 
photos and even video games.

The http://www.pur.fr website contains a 
simplified version of the directory portal 
as a precursor. The portal is expected 
to provide a set of data and broad 
functionalities, for example a search 
function by type of certified work.

T h e  P U R  l a b e l  ( P ro m o t i n g  U s e r 
Responsibility) guarantees the suggested 
content enforces copyrights. The directory 
portal, the final version of http://www.pur.
fr, will promote the certified content offers 
and provide easy access to the offers for 
all Internet users.
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3
➔➔  THE HIGH 
AUTHORITY’S 
OPERATIONS

the High authority’s 
methods: gradual and  
steady progress

Passing the 2010 and 2011 
budgets
In its deliberations on 5 February 2010, 
the Board decided that given the High 
Authority’s recent formation, it was not in 
a position in the short term to establish 
and thereby pass an initial budget for 
2010 – the budget is based on how its 
services are structured and investment 
priorities had yet to be determined. 
Yet the Board believed the High Authority 
urgently needed operating resources so 
while waiting for an initial budget to be 
presented, it passed a budget to cover 
basic expenses for operations and staff. 
By deliberation on 18 May 2010, the 
Board passed a consolidated provisional 
budget to cover 1 January through 30 
September 2010. 
The initial budget was approved on 30 
June 2010. The total amount of the 
Hadopi’s 2010 projected spending was 
10,580,000 euros divided into three 
allowance packages: 
•	3,246,000 euros for investments;
•	2,057,000 euros for staff;
•	5,277,000 euros for operations, 

excluding staff.

In 16 December 2010, the High Authority 
passed its initial budget for 2011. The 
projected amount for expenses is 
13,790,000 euros, allocated as follows: 
•	2,757,000 euros for investments;
•	4,430,000 euros for staff;
•	6,603,000 euros for operations, 

excluding staff.

The High Authority’s revenues
The French Parliament first voted to set 
aside part of the annual allocations in 
the 2009 Appropriations Act (6.7 million 
euros) for the Hadopi’s set-up costs. 
Throughout 2009, the Ministry of Culture 
and Communications signed several 
government contracts for the future 
Hadopi’s start-up operations. These 
included leasing the Hadopi’s building 
at 4 rue du Texel in Paris, creating 
the prototype information system for 
implementing the gradu-ated response 
procedure and creating the website.

Only a small portion of the 2009 budget 
was consumed because of the start-up 
schedule. Therefore, the government 
decided to carry over the allocations not 
spent in 2009 to 2010, which added 5.3 
million euros, and the sum was approved 
in the 2010 Appropriations Act.

The High Authority was thereby able to 
pull together an initial budget for 2010 
with a revenue projection of 10,580,000 
euros. On 2 November, the 2010 budget 
was modified to account for a lower 
than expected subsidy in 2010 from the 
Ministry of Culture and Communications, 

for the amount the Ministry spent in 2010 
to lease the Hadopi offices (523,261 
euros).Thus in 2010, the High Authority 
received 10,056,739 euros in operating 
subsidies.

For 2011, the High Authority was 
granted a subsidy for 12 million euros 
in the Appropriations Act. This sum 
matches the estimate that had been 
established by the forecasting committee 
assisting with the Hadopi’s start-up 
activities and is in line with projections 
in the impact analysis conducted for the 
draft bill passed by the Cabinet in June 
2008.

Furthermore, management practices 
used in 2010 as the Hadopi was 
gaining momentum provided it room to 
manoeuvre and this helped fi-nance the 
business development costs needed 
that were not used in 2010. Therefore, 
the 2011 initial budget forecasts a draw-
down of working capital worth 1,790,000 
euros.

Finally, on 28 June 2011 the High 
Authority’s Board heeded the Ministry 
of Culture and Communication’s wish 
to freeze the 5% subsidy and proceed 
with a new working capital deduction of 
600,000 euros.

The High Authority’s investments 
EIn 2010, the High Authority prioritised 
investments required to equip agents 
and implement the graduated response, 
for a grand total of 1,463,972.30 euros. 
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Key expenditures included 321,382.29 
euros in tangib le assets (most ly 
computer hardware, office supplies 
and furniture) and 730,953.76 euros in 
concessions and similar rights, patents, 
licences, software trademarks, primarily 
including building the information system 
to administer the graduated response.
In 2011, the High Authority slated almost 
3 million euros in investments for start-up 
costs, promotions and the information 
campaign for the launch of the legal 
content offer certification programme, 
the Hadopi Labs and upgrading the 
prototype of the information system 
to administer the graduated response 
towards a target version. By deliberation 
on 28 June 2011, the Board raised this 
investment allowance to 4.5 million (by 
restructuring appropriations and not 
increasing the Hadopi’s overall budget) 
so the entire information campaign to 
expand the new legal con-tent label 
operation, could be entered as an 
investment.

The High Authority’s expenses
•	Payroll expenses
In 2010, the 1,443,610.87 euros in 
payroll costs was the Hadopi’s first 
expense item, or 46% of the operating 
expenses and 32% of all expendi-tures.

Although the High Authority only had 
five agents in March 2010, as of 31 
December 2010 it had 40 full-time 
agents (see chart above).

For 2011, therefore, 4,430,000 euros 
was entered as a projected expense 
to cover the payroll expenses (agents, 
experts and rapporteurs, in-terns), 
employee contributions and other labour 
costs ([accredited medicine], canteen).
As of 30 June 2011 the High Authority 
has 59 agents.

•	Other operating expenses for the 
High Authority

In 2010, the High Authority spent 
1,675,208.22 euros in operating costs, 
excluding payroll expenses.
More specifically, the High Authority set 
aside 226,619.87 euros for procurement 
of supplies and services in 2010 (external 
call centre opera-tions, translations, 
photographs, etc.). In 2011, it will set 
aside 241,000 euros.
The High Authority spent 237,411.66 
euros on external services in 2010 (plus 
521,623 euros that should be added 
for the Hadopi’s offices cov-ered by the 
Ministry of Culture and Communication). 
These expenditures essentially pertain 
to the funds required to create the 
High Authority’s reference database, 
maintenance and the purchasing/
production carried out by the Hadopi for 
the research studies it needed to fulfil its 
mis-sions. 
In 2011, 2,427,000 euros will be slotted 
for this operation. This sharp increase 
is because in addition to property 
rents, the 613 Account (leases) has to 
account for the costs of hosting the 
High Authority’s information systems and 
websites in formats that properly protect 
personal data. The same applies for the 
High Authority’s desire for a budget of 
750,000 euros to purchase and conduct 
research studies required to fulfil its 
missions and operate the Labs.

In 2010, the Hadopi spent 483,393.52 
euros for other external services, 
primarily for audits and legal expenses, 
project costs, supplies, office cleaning, 
maintenance and repairs, postage and 
telecommunications fees, etc. Not much 
of the appropriations were consumed 
in 2010 because the number of Hadopi 
agents and its operations grew at a 
gradual pace. Considering the Hadopi 
has over 80% of its staff numbers as of 
30 June 2011 (57% as of 31 December 

2010) and Hadopi’s operations are 
actively ramping up (second phase of the 
graduated response and Labs launched 
in the first quarter of 2011, label system 
launched in second quarter of 2011, 
etc.), the High Authority decided to set 
aside 2,490,000 euros in 2011 for this 
item.
In 2011, the Hadopi will be reserving 
6,603,000 euros for al l  operating 
expenses, excluding payroll costs, 
thereby providing itself the resources it 
needs to achieve the mandates assigned 
to it by lawmakers.

•	2010 completed spending rate and 
use of working capital in 2011 

Since the High Authority scaled up 
gradually during the course of 2010, 
spending was lower than budget 
projections. 
Essentially working with a reduced staff, 
the hiring schedules led to delays in 
expressing needs for the government 
procurement processes and the 
effective installation of the budgeting and 
accounting software in early June 2010. 
The exponential rise in expenditures 
summarised in the table above shows 
the project projections for 2011 are 
expected to be achieved. Thus, in 
December 2010, including end-of-
programme transactions, the monthly 
spending rate effectively reached 23%, 
surpassing the average monthly rate of 
8.33%.
F u r t h e r m o r e ,  p u r s u a n t  t o 
Recommendat ion  no.  20 o f  the 
28 October 2010 information report 
written on independent administrative 
authori-ties (IAA) for the Committee on 
Public Policy Assessment and Control 
by deputies René Dosière and Christian 
Vanneste, who recommend budget 
transparency for IAAs by introduc-
ing “a total budget including all costs, 
as well as costs borne by the budget 
for other public agencies,” the High 
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floor space (TUFS) was assessed by 
France Domaine to be 640.5 m2. 
The building was chosen in the summer 
of  2009 by the General  F inancia l 
Revenues’ public property department 
at the request of the Ministry of Culture 
and the Regulatory Authority for Technical 
Measures (ARMT). France Domaine 
approved the choice on 1 October 2009.
It has a six-year lease that includes a 
three-year non-negotiable clause with no 
option for early termination. The lease is 
classified as a civil lease exclusively for 
office use. The annual rent is 463,320 
euros, excluding parking, fees, taxes and 
rights, for a price of 440 euros per square 
metre of weighted usable floor space. 
Plus, a six-month principal rent-free 
period was negotiated worth 276,705.36 
euros (incl. taxes), reducing the rent to 
an economical 403 euros/m2, excluding 
taxes and fees.

the 13,790,000 euros in expenditures 
set aside for 2011. The High Authority 
observed that the 28 October 2010 
information report written on independent 
administrative authorities (IAA) for the 
Committee on Public Policy Assessment 
and Control by deputies René DOSIèRE 
and Chris-tian VANNESTE recommended 
immediate accumulation of start-up 
working capital for all new independent 
public authorities. 

Property management

Financial terms
The Hadopi is located in a stand-alone 
office building at 4 rue de Texel in the 
14th district of Paris. The offices occupy 
a surface area of 1,042 m2 and it has 
four parking spaces in the basement of 
the adjacent building (10/18 Place de la 
Catalogne, 75014 Paris). The total usable 

Authority decided to show that some of 
its expenses had been covered by the 
Ministry of Culture. This operation was 
coupled with a de-duction for the same 
amount of the subsidy received. 
When the revenues actually entered are 
accounted for, the total budget execution 
rate is 45%. 
If the High Authority had carried out the 
costs covered by the Ministry of Culture, 
the total execution rate would have  
been 48%.
Due to this low execution rate, the High 
Authority’s 2010 income statement shows 
working capital at 6,187,382.53 euros. 
That is why the High Authority’s initial 
budget for 2011 passed in December 
2010 provides for a draw-down of 
working capital worth 1,790,000 euros 
to pay for part of the expenses that will 
be carried out in 2011. Thus, available 
working capital is now at 4,397,382.53 
euros, which accounts for 31.89% of 

GROWTH OF THE HIGH AUTHORITY’S SPENDING
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The report stated that since the Hadopi 
does not receive the public on-site, it was 
required to enforce regulations on office 
buildings. To bring it up to code, in the 
second half of 2011 the High Authority 
will be making the necessary renovations 
to install a wheelchair accessible toilet 
stall and modify the step in the building’s 
entryway.
If the High Authority does eventually 
begin receiving the public, the report 
revealed the widths of the vertical and 
horizontal passageways are inadequate 
and specified that an exemption would 
likely be granted for these compliance 
renovations because it would realistically 
entail re-building all the staircases and 
hallways, which would cause excessive 
disruptions to the agency’s operations. 
 

Energy performance diagnostic
The members of the Government 
Property Council had requested to see 
the results of an energy performance 
diagnostic. The inspection took place in 
December 2010.

It found that the building at 4 rue de Texel 
is a Class H building in terms of primary 
energy consumption (597 kWhEP/m2/
year) and Class B in greenhouse gas 
emissions (19 kg CO2/m2/year).
Simple energy improvement recommen-
dation were implemented: temperature 
gu ide l i nes  fo r  hea t i ng  and  a i r-
conditioning are 19° C in the winter and 
26° C in the summer, the equipment 
was overhauled and a new rule was 
introduced to put computers on standby 
when not in use (lunch, meetings, etc.).

The strategic recommendations issued for 
the owner of the building were not carried 
out (use municipal heating system to heat 
up the water loop to replace the existing 
electric hydro-accumulation tank).

Renovations in 2011 to improve 
the building’s accessibility
A complete accessibility diagnostic 
for the building at 4 rue de Texel was 
ordered in the summer of 2010.

Property management 
performance indicators: Ratio of 
total usable floor space per agent: 
10.86 m2 per agent as of 30 June 
2011
The Hadopi is below the France Domaine 
maximum of 12 m2/agent.

Office visits from the National 
Assembly and the Government 
Property Council
Deputy  Yves  DENIAUD,  spec ia l 
rapporteur at the National Assembly for 
government real estate policy, Chairman 
of the Government Property Council, 
came to visit the High Authority’s offices 
on 21 October 2010.
In his report(1), the Deputy observed 
“with satisfaction that the process that 
led to choosing this building is based on 
a rationale more aligned with the new 
government real estate policy.”
He regretted, however, that the building 
is not accessible to the disabled.
On 20 December 2010, the Hadopi 
had a visit from Richard MALLIé, 
rapporteur for the National Assembly 
Finance Committee and member of 
the Government Property Council, and 
gave him a tour of the premises and 
the occupancy layout, showing that 
the High Authority is meeting property 
management performance indicators.

(1) Available on the National Assembly’s website http://www.assemblee-nationale.fr, Report no. 2857.

Ratio of occupancy 
as of 31 December 2010 
– 40 agents (TUFS/FTE)

Ratio of occupancy 
as of 30 June 2011  

– 59 agents (TUFS/FTE)

Ratio of occupancy 
as of 31 December 2011 
– 70 agents (forecasts) 

(TUFS/FTE)

16.01 m2/agent 10.86 m2/agent 9.15 m2/agent

Not counted as Hadopi agents: the Presidents of the Hadopi and the Rights Protection Commission, members of the Board 
and the Rights Protection Commission, independent service providers occupying an office at the Hadopi, experts and interns.
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positions and briefs, also oversees cer-
tification procedures and the regula-
tion procedures for protective technical 
measures. 

The IS department, apart from managing 
a l l  the in format ion systems and 
telecommunications services and its 
support function managing IT projects 
for the departments, is also in charge 
of evaluating experiments in content 
recognition and filtering.

•	Two departments for new industries
The rights protection department (RPD) 
is comprised of authorised sworn agents 
who administer the graduated response 
procedure under the direction of the 
Rights Protection Commission. Each 
of their occupations had to be specially 
created to administer this new procedure 
diligently and effectively.

It was decided that the jobs would be 
made complementary by hiring agents 
with experience managing a variety of 
administrative procedures while making 
sure the new agents were familiar with 
how the Internet is used. 
So job descriptions were distributed to 
most of the government administrations 
with the required skills, which led to the 
secondment of six civil servants as of 30 
June 2011 who began within an average 
of three months.

The works distribution delegation is also 
comprised of specially recruited agents 
brought in to run day-to-day operations 
at the five Labs. These agents’ jobs were 
also customised based on the skills 
and tools the new structure needed. 
Since the Labs were formed on an 
experimental basis until 31 December 
2011, the agents specially recruited for 
these jobs were also contracted until 31 
December 2011.

potential professional stigma that might 
befall an agency where suppression was 
the norm.

•	Departments that are both support 
and operations

The administrative, finance, communica-
tions, legal and IT departments tradition-
ally only provide support services for the 
operational depart-ments.
The Hadopi chose to assign all its 
departments to one operation.

Therefore, the communications and 
external relations department also con-
ducts operations to produce and dis-
tribute a range of awareness messages 
to individuals, professionals and elected 
officials as well as manage logistics for 
the travel and appearances done by 
High Authority’s members.

In addition to administrative and financial 
management, the finance and develop-
ment department also coordinates the 
purchasing programme, conducts the 
High Authority’s studies and generates 
the High Authority’s indicators.
The legal department, on top of pro-
ducing internal legal documents and 
contracts, handling litigation, the usual 
internal approvals and prepar-ing draft 

Human resources 
management

Initial staffing
For the first two months it was in 
operation, the High Authority was 
supported by four former ARMT agents 
provided by the Ministry of Culture and 
Communications.
On 1 March 2010, the High Authority 
began hiring agents on temporary and 
permanent contracts as well as public 
servants and magistrates from the court 
system through secondment or leasing 
agreements.

Hiring required some time
The Hadopi had trouble hiring its agents. 
Since its inception, the High Authority 
had been given a negative image and 
people often disparaged working there. 

In the summer of 2010 while looking to 
hire a Community Manager for the Labs, 
a contest was launched for the ‘worst 
Internet job’. A video, probably posted 
as a prank, even circulated the Web 
threatening physical harm to future High 
Authority agents. 
Applicants were withdrawing during the 
hiring process amid negative reactions 
from friends and family as well as the 
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The authorisation is valid for five years 
and is granted after verification of their 
abilities and the safeguards required for the 
missions assigned to the Rights Protection 
Commission with close scrutiny of their 
level of education or experience (Art. R. 
331-16/2), criminal record and whether 
any behavioural traits may interfere with 
their duties or missions. This assessment is 
done through an administrative background 
check conducted by the national police.

After receiving this authorisation, they are 
called before the court of first instance to 
take the following oath: “I hereby swear 
that I shall success-fully and faithfully 
fulfil my duties and not to disclose or use 
anything that comes to my knowledge in 
the course of carrying them out.”
Finally, their employment contract expressly 
states that any violation of these instruc-
tions and internal documents protecting 
personal informa-tion may be considered 
gross misconduct.

•	A hiring drive on the road to 
completion

Although the High Authority only had 
five agents in March 2010, as of 31 
December 2010 it has hired 40 full-time 
agents including seven civil servants and 
court magistrates. 
Since March 2010, the Hadopi has 
been submitting its job offers to the 
interministerial public employment 
e xchange .  I n  t he  s ummer,  j ob 
de-scriptions were given to Pôle Emploi 
(French Job Centre). In autumn 2010, the 
High Authority decided that in addition to 
conventional applicant searches, it would 
be assisted by a specialised staffing firm 
to hire its agents, which has helped 
double staff numbers in the span of four 
months.

As of 30 June 2011 the High Authority 
has 59 agents. All the management 
positions have now been filled and all 
the High Authority’s missions are being 
managed by at least one agent. 

By the end of 2011, the High Authority’s 
total projected staff (70 agents) are 
expected to be hired, primari ly to 
continue scaling up the High Authority’s 
operations.

Individual agents with specific 
obligations

•	Authorised sworn agents at the RPD
The agents at the r ights protection 
department support the Rights Protection 
Commission in fulfilling its missions and 
help implement the Rights Protection 
Commission’s directives on the graduated 
response procedure pursuant to Article  
L. 331-25 of the Intellectual Property Code.
They may only carry out their mission for 
the Rights Protection Commission after 
having been authorised by the President of 
the Hadopi and taking an oath before the 
court of first instance.

•	The High Authority’s code of ethics
In an effort to ensure independence 
for the High Authority’s agents, in a 
deliberation on 17 February 2011 the 
Board adopted a code of ethics for the 
members, agents and persons providing 
them support.
Thus the agents are prohibited, person-
ally or through an intermediary, from tak-
ing any interest in a company or busi-
ness cited in I of Article L. 331-18 of the 
Intellectual Property Code that might 
compromise their independence.

The High Authority’s agents 
Human resources management 
performance indicator FTE ratio 
manager/agents managed
The High Authority has chosen to recog-
nise this indicator, as recommended in 
the LOLF (organic statute on the budget 
act).

31 décembre 
2010

30 juin 2011 31 décembre
2011 

(prévisions) 

Agents who spend most of their time 
managing staff not under their direct 
supervision and agents assigned to 
support duties in this function (as FTE) 1.5 2.5 2.5

Staff working at the High Authority, 
whether fully (contracted) or partially 
(seconded or leased civil servants and 
court magistrates) that it manages 40 56 70

Human resources management 
performance ratio

0.048, or 
4.8%

0.042, or 
4.2%

0.036, or 
3.6%

•	HR management performance indicators
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Plans in 2011 for human resources 
management

•	New labour representative bodies 
for the High Authority’s staff

Since the High Authority is classified as 
an independent public authority with 
a civil status, it is not part of the same 
system as all French public services.

Therefore, it had to enact an equivalent 
of full status for its employees in 2010. 
This long process resulted in Adoption 

no. 16 on 23 September 2010 of “gen-
eral terms and conditions for staffing, 
management and employee compensa-
tion for the High Authority.”
For 2011, the High Authority will deter-
mine a set of processes for creating and 
operating labour representative bodies 
that will then help to improve the general 
terms and conditions of staffing, man-
agement and wages.

•	Installing an information system 
to optimise human resources 
management

In 2011, the High Authority will be con-
ducting its first annual assessment cam-
paign and begin building its career train-
ing programme.
It will also acquire the conventional 
human resources software to manage 
working hours and career monitoring.
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2010 Income Statement2010 Financial accounts

Framework
The accountant  keeps the H igh 
Authority’s books. The High Authority’s 
accounting rules were set forth by the 
organisation decree of 29 December 
2009 and are codified in the regulatory 
section of the Intellectual Property Code. 
In application of Article R. 331-22 of 
the Intellectual Property Code, the 
High Authority’s bookkeeping methods 
are based on the rules in the General 
Accounting Plan. The Board President 
can propose adjustments to these rules 
after the Board issues its opinion and the 
Budget Minister approves.

On 19 April 2011, the Board closed the 
financial account for fiscal year 2010 and 
allocated the balance to reserves. 
In application of Article R. 331-22 of the 
Intellectual Property Code, the financial 
account was forwarded to the Audit 
Office.

2010 Financial Accounts
Since it was actually being created 
during the course of 2010, the High 
Authority’s first fiscal year only lasted 
10 months, which were spent gradually 
scaling up its operations as is inherent to 
a new agency.

Fiscal year 2010 was marked by under-
spending of its projected funds, which is 
not expected to happen again to such a 
degree in 2011. 
Consequently, the analysis of the ini-
tial accounting documents is atypical, 
thereby making it impossible to identify 
a trend.

EXPENSES

Fiscal Year 2010

Totaux partiels
OPERATING EXPENSES 3,118,819.09
Purchases and external costs 947,425.05

60
Procurement of supplies and 
services 226,619.87

61 External services 237,411.66
62 Other external services 483,393.52

Income taxes, taxes and similar 
payments 118,782.94

63 On wages 118,782.94
Payroll expenses 1,443,610.87

641/644 Wages 854,114.76
645/646 Social benefits 588,924.11
647/648 Other payroll expenses 572.00

Allotments for depreciations and 
provisions 411,345.23

6811 On capital assets 137,203.03
6815 For liabilities and fees 274,142.20
65 Other operating expenses 197,655.00
653 Attendance fees 197,655.00
66 FINANCIAL EXPENSES
67 EXTRAORDINARY EXPENSES
671 On management operations
675/678 On capital operations

Credit balance = PROFIT 6,994,558.99
GRAND TOTAL 10,113,378.08

INCOME

Subtotals
OPERATING INCOME 10,056,739.00
Output sold

72 Self-constructed assets
74 Operating subsidies 10,056,739.00

781
Recovery on depreciations and 
provisions
On depreciations 
For liabilities and fees

75 Other operating income
755 Other operating income
76 FINANCIAL INCOME 102.71

Exchange gain or loss 102.71
77 EXCEPTIONAL INCOME 56,536.37
771 On management operations
775/778 On capital operations
776 Offset of depreciations 56,536.37

GRAND TOTAL 10,113,378.08
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ACTIF

Fiscal Year 2010

Gross Depr. and prov. Net
CAPITAL ASSETS
Intangible assets 1,142,590.01 108,454.02 1,034,135.99

201 Preliminary expenses 411,636.25 23,782.29 387,853.96

205
Concessions and similar rights, patents, licences, 
etc. 790,953.76 84,671.73 646,282.03
Tangible assets 321 382.29 28,749.01 292,633.28

218 Other tangible assets 321,382.29 28,749.01 292,633.28
Financial assets
Filing fees and deposits paid
TOTAL I 1,463,972.30 137,203.03 1,326,769.27
CURRENT ASSETS

409 Advances and instalments paid on order 13,034.00 13,034.00
41 Account receivables

42 à 
47 Other receivables
50 Property investments

51/53 Cash assets 6,683,827.18 6,683,827.18
486 Prepaid expenses 160,394.73 160,394.73

TOTAL II 6,857,255.91 6,857,255.91

GRAND TOTAL (I+II) 8,321,228.21 137,203.03 8,184,025.18

2010 Income Statement

LIABILITIES

Fiscal Year 2010

CAPITAL
102 Government provision 245,450.60
106 Reserves

11
Balance carried forward (credit or debit 
balance)

12 Net earnings for fiscal year (profit or loss) 6,994,558.99
TOTAL I 7,240,009.59
PROVISIONS FOR LIABILITIES AND FEES

151 Provisions for liabilities
158 Provisions for fees 274,142.20

TOTAL II 274 142.20
DEBTS

16 Financial debts
401&4,081 Supplier debts 316,092.77

42 to 44 Tax and social debts 28,244.93
404&4,084 Debts on long-term assets 248,151.69

46&47 Other debts 77,384.00
487 Deferred revenue

TOTAL III 669,873.39
GRAND TOTAL (I + II + III) 8,184,025.18
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ACTS 
ACT no 2009-669 of 12 June 2009 promoting the 
dissemination and protection of creation on the 

Internet (1) 

NOR: MCCX0811238L   

The National Assembly and the Senate have hereby adopted, 
Having regard to Constitutional Council Decision no 2009-580 DC of 10 June 2009; 
The President of the Republic hereby enacts an Act stating as follows: 

 
CHAPTER I 

Provisions amending the 
Intellectual Property Code  

Article 1  

The following paragraph shall be added to Article L. 132-27 of the Intellectual Property Code: 
“Organisations representing producers, professional authors’ organisations and the royalty collection and distribution 
societies referred to in Title II of Book III may jointly establish a code of common practice in the profession.” 

Article 2 

The Intellectual Property Code is to be amended as follows: 
A. - At the end of the fourth paragraph of Article L. 331-5, the references: “in Articles L. 331-6 and L. 331-7 ” shall be 

replaced by the references: “in item 1o of Article L. 331-39 and Article L. 331-40”; 
B. - At the beginning of Article L. 331-6, the words: “The Regulatory Authority for technical measures referred to in 

Article L. 331-17 ” shall be replaced by the word: “It”; 

C. - Article L. 331-7 is to be amended as follows: 
1o In the second sentence of the first paragraph, in the first and last sentences of the fourth paragraph, in the first 

sentence of the fifth and sixth paragraphs and in the two last sentences of the last paragraph, the words: “the authority” 
shall be replaced by the words: “the High Authority”; 

2o In the first sentence of the first and last paragraphs, the words: “the Regulatory Authority for technical measures” 
shall be replaced by the words: “the High Authority”; 

D. - Article L. 331-8 shall be amended as follows: 
1o In the first paragraph, the words: “in this Article shall be guaranteed by the provisions of this Article and Articles L. 

331-9 to L. 331-16” shall be replaced by the words: “in item 2o of Article L. 331-39 shall be guaranteed by the provisions 
of Articles L. 331-7 to L. 331-10, L. 331-41 to L. 331-43 and L. 331-45”; 

2o At the start of the second paragraph, the words: “The Regulatory Authority for technical measures referred to in 
Article L. 331-17 ” shall be replaced by the word: “It”; 

3o The two following paragraphs shall be inserted after the fifth paragraph:   

“and in Article L. 331-4. 
“It shall also ensure that the implementation of the technical protection measures does not have the effect of depriving 

persons who are beneficiaries of the exception relating to reproduction for the purposes of collection, conservation and on-
site consultation referred to in item 2o of Article L. 132-4 and in Articles L. 132-5 and L. 132-6 of the Heritage Code.”; 

4o In the last paragraph, the words: “of Articles L. 331-9 to L. 331-16, the authority” shall be replaced by the words: “of 
Articles L. 331-7 to L. 331-10, L. 331-41 to L. 331-43 and L. 331-45 of this Code, the High Authority”; 

E. - In the second sentence of the first paragraph of Article L. 331-9, the reference: “in Article L. 331-8” shall be 
replaced by the reference: “in item 2o of Article L. 331-39”; 

F. - In Article L. 331-10, the reference: “L. 331-9” shall be replaced by the reference: “L. 331-7”; 
G. - In Article L. 331-13, the reference: “in Article L. 331-8” shall be replaced by the reference: “in item 2o of Article L. 

331-39”, and the words: “the Regulatory Authority for technical measures” shall be replaced by the words: “the High 
Authority”; 

➔➔  LEGISLATION

ACT n° 2009-669 of 12 June 2009  
promoting the dissemination and protection of creation on the Internet(1)
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H. - In Article L. 331-14, the words: “the Regulatory Authority for technical measures” shall be replaced by the words: 
“the High Authority”; 

I. - Article L. 331-15 shall be amended as follows: 

1o In the first sentence of the first paragraph, the words: “the Regulatory Authority for technical measures” shall be 
replaced by the words: “the High Authority”; 

2o In the first and second sentences of the second paragraph, the words: “the authority” shall be replaced by the words: 
“the High Authority”; 

J. - Article L. 331-16 shall be amended as follows: 

1o At the end of the first sentence, the word: “section” shall be replaced by the word: “subsection”; 
2o At the end of the second sentence, the reference: “L. 331-12” shall be replaced by the reference: “L. 331-10”; 

K. - Article L. 331-17 shall be amended as follows: 

1o The first paragraph shall be amended as follows: 

a)  The first sentence shall be deleted; 
b)  At the start of the second sentence, the words: “It has a general remit” shall be replaced by the words: “As part of its 

regulatory remit and”; 

c)  The following words shall be added: “ , the High Authority shall perform the following duties:”; 

2o The two last paragraphs are to read as follows: 

“The High Authority may be consulted for an opinion by one of the persons referred to in Article L. 331-40 on any 
issues relating to the interoperability of technical measures. 

“It may also be consulted for an opinion by a person who is a beneficiary of one of the exceptions referred to in item 2o 
of Article L. 331-39, or by the authorised legal entity representing them, on any questions relating to the effective 
implementation of that exception.”; 

L. Articles 331-6 to L. 331-17, in the form laid down by this Article, and Article L. 331-22, shall be re-numbered as 
follows: 

1o Article L. 331-6 shall become 1o of Article L. 331-39; 
2o Article L. 331-7 shall become Article L. 331-40; 
3o The first paragraph of Article L. 331-8 shall become Article L. 331-6; 
4o The second paragraph to the last paragraph of Article L. 331-8 shall become item 2° of Article L. 331-39; 
5o Article L. 331-9 shall become Article L. 331-7; 
6o Article L. 331-10 shall become Article L. 331-8; 
7o Article L. 331-11 shall become Article L. 331-9; 
8o Article L. 331-12 shall become Article L. 331-10; 
9o Article L. 331-13 shall become Article L. 331-41; 
10o Article L. 331-14 shall become Article L. 331-42; 
11o Article L. 331-15 shall become Article L. 331-43; 
12o Article L. 331-16 shall become Article L. 331-45; 
13o The first paragraph of Article L. 331-17 shall become the first paragraph of Article L. 331-39;  
14o The second and third paragraphs of Article L. 331-17 shall become Article L. 331-44 ;  
15o Article L. 331-22 shall become Article L. 331-11 ;  
M. - Articles L. 331-18 to L. 331-21 are hereby repealed. 

 

Art icle 3 

In Articles L. 131-9, L. 332-1, L. 335-1, L. 335-3-2, L. 335-4-2 and L. 342-3-2 of the Intellectual Property Code, the 
reference: “L. 331-22” shall be replaced by the reference: “L. 331-11”; 

 

Art icle 4 

ACT N° 2009-669 of 12 June 2009 promoting the dissemination and protection of creation on the Internet  2/15
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The wording of Title III of Book III of the first part of the Intellectual Property Code is to be drafted as follows: 
“Prevention, procedures and sanctions”. 

 

Art icle 5 

Chapter I of Title III of Book III of the first part of the same Code shall be supplemented by a Section 3 to read as 
follows: 

“Section 3 

“High Authority for the dissemination of works and 
the protection of rights on the Internet 

Subsection 1 

“Responsibilities, composition and organisation 

“Art. L. 331-12. — The High Authority for the dissemination of works and the protection of rights on the Internet shall 
be an independent authority. As such, it shall have a legal personality. 

“Art. L. 331-13. — The High Authority shall perform: 
“1 o  The task of encouraging the development of legal supply and observing the licit and illicit use of the works and 

subject-matter to which copyright or related rights are attached on electronic communications networks used for the supply 
of public online communication services; 

“2° The task of protecting such works and subject-matter against infringements of such rights committed on electronic 
communication networks used to supply public online communication services; 

“3° The task of regulating and monitoring the field of technical measures for the protection and identification of works 
and subject-matter protected by copyright or related rights. 

“In the context of these tasks, the High Authority may recommend legislative or regulatory amendments. It may be 
consulted by the Government regarding any Bill or Decree on the protection of literary and artistic property rights. It may 
also be consulted by the Government or by Parliamentary Committees on any issues relating to its areas of responsibility. 

“Art. L. 331-14. — The High Authority shall present a report to the Government and Parliament each year describing its 
activities, the performance of its duties and its resources, and compliance with their obligations and undertakings by 
professionals in the various sectors concerned. This report shall made public. 

“Art. L. 331-15. — The High Authority shall be composed of a Board and a Rights Protection Commission. The 
Chairman of the Board shall be the Chairman of the High Authority. 

“Except where there are legislative provisions to the contrary, tasks entrusted to the High Authority shall be performed 
by the Board. 
“In carrying out their duties, members of the Board and the Rights Protection Commission shall not receive instructions 

from any other authority. 

“Art. L. 331-16. — The Board of the High Authority shall be composed of nine members including the Chairman, 
appointed for a duration of six years by Decree: 

“1° A serving member of the Council of State, designated by the Vice-President of the Council of State; 
“2° A serving member of the Court of Cassation, designated by the First President of the Court of Cassation; 
“3° A serving member of the Court of Accounts, designated by the First President of the Court of Accounts; 
“4° A member of the High Council for Literary and Artistic Property designated by the Chairman of the High Council 

for Literary and Artistic Property; 
“5° Three qualified persons designated by joint proposal from the Ministers responsible for electronic communications, 

consumer affairs and culture; 
“6 o  Two qualified persons designated respectively by the President of the National Assembly and the President of the 

Senate. 
“The Chairman of the Board shall be elected by the Members from among the persons referred to in 1o, 2o and 3o . 
“For members designated pursuant to points 1° to 4°, substitute members shall be designated according to the same 

conditions. 
“If there is a vacant seat on the Board for any reason whatsoever, a new member shall be appointed, under the conditions 

laid down in this Article, for a duration equal to the remainder of the current mandate. 
“Members’ mandates cannot be either revoked or renewed. 
“Except in the case of resignation, a Member’s position may only be curtailed in the event of incapacity established by 

the Board under conditions that it shall define. 

“Art. L. 331-17. — The Rights Protection Commission shall be responsible for taking the measures laid down in Article 
L. 331-26 [Provisions resulting from Constitutional Council Decision no 2009-580 DC of 10 June 2009]. 
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“It shall be composed of three Members including the Chairman, appointed for a duration of six years by Decree:  
“1° A serving member of the Council of State, designated by the Vice-President of the Council of State;   
“2° A serving member of the Court of Cassation, designated by the First President of the Court of Cassation; 
“3° A serving member of the Court of Accounts, designated by the First President of the Court of Accounts;  
“Substitute members shall be appointed under the same conditions. 
“If there is a vacant seat on the Rights Protection Commission for any reason whatsoever, a new member shall be 

appointed, under the conditions laid down in this Article, for a duration equal to the remainder of the current mandate. 
“Members’ mandates cannot be either revoked or renewed. 
“Except in the case of resignation, a Member’s position may only be curtailed in the event of incapacity established by 

the Commission under conditions that it shall define. 
“The duties of Board Member and Member of the Rights Protection Commission are incompatible.  

“ Art. L. 331-18. — I . -  The duties of Member and Secretary-General of the High Authority are incompatible with 
performing or having performed during the three last years: 

“1 o  The duties of Director or employee of, or advisor to a society regulated by Title II of this Book; 
“2 o  The duties of Director or employee of, or advisor to a company producing phonograms or videograms or publishing 

works protected by copyright or related rights; 
“3 o  The duties of Director or employee of, or advisor to an audiovisual communications company; 
“4 o  The duties of Director or employee of, or advisor to a company offering services making available works or subject-

matter protected by copyright or related rights; 
“5 o  The duties of Director or employee of, or advisor to a company the activity of which is providing access to public 

online communication services. 
“II. - After ceasing their duties, Members of the High Authority and its Secretary-General shall be subject to the 

provisions of Article 432-13 of the Penal Code. 
“Members of the High Authority and its Secretary-General may not, either directly or indirectly, hold interests in 

societies or companies such as those referred to in I of this Article. 
“A Decree shall set out a model declaration of interests that each Member must submit upon appointment.  
“No Members of the High Authority may participation in deliberations concerning a company or society controlled, 

within the meaning of Article L. 233-16 of the Commercial Code, by an enterprise in which they have, during the three 
years prior to the deliberation, performed duties or held a mandate. 

“Art. L. 331-19. — The High Authority shall be endowed with Departments placed under the authority of its Chairman. 
A Secretary-General, appointed by the Chairman, shall be responsible for the operation and coordination of the 
Departments under the authority of the Chairman. 

“The duties of Member of the High Authority and Secretary-General are incompatible. 
“The High Authority shall establish its by-laws and lay down a Code of Conduct to apply to its Members and 

Department officials. 
“Rapporteurs that investigate cases at the High Authority shall be appointed by the Chairman. 
“The High Authority may call upon experts. It may also request, as required, opinions from administrative authorities, 

external organisations or associations representing the users of electronic communications networks, and it may be 
consulted for opinions by such authorities or organisations. 

“The High Authority shall propose, when the annual Finance Bill is prepared, the funding necessary to fulfil its duties. 
“The Chairman shall present the accounts of the High Authority for auditing by the Court of Accounts. 

“Art. L. 331-20. — Decisions of the Board and the Rights Protection Commission shall be taken by majority vote. 
Within the Board, the Chairman shall have the casting vote in the event of a tie. 

“Art. L. 331-21. — In order that the Rights Protection Commission may fulfil its duties, the High Authority shall have at 
its disposal public officials authorised by the Chairman of the High Authority under the conditions laid down in a Council 
of State Decree. Such authorisation shall not represent a release from application of the provisions defining the procedures 
authorising access to secrets protected by the law. 

“Members of the Rights Protection Commission and the officials referred to in the first paragraph shall receive 
applications sent to said Commission under the conditions laid down in Article L. 331-24. They shall then carry out an 
examination of the facts [Provisions declared as not complying with the Constitution by Constitutional Council Decision no 
2009-580 DC of 10 June 2009]. 

“They may, as required by the procedure, obtain any documents, on any media whatsoever, including data stored and 
processed by electronic communications operators pursuant to Article L. 34-1 of the Post and Electronic Communications 
Code and the service providers referred to in 1 and 2 of item I of Article 6 of Act no 2004-575 of  21  June 2004 on 
confidence in the digital economy. 

“They may also obtain copies of the documents described in the foregoing paragraph. 
“They may, in particular, obtain from electronic communications operators the identity, postal address, email address 

and telephone number of the subscriber whose access to public online communications services has been used for the 
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purposes of reproducing, representing, making available or communicating to the public protected works or subject-matter 
without the authorisation of the rights holders described in Books I and II where such authorisation is required. 

“Art. L. 331-22. — The Members and pubic officials of the High Authority shall be bound to abide by professional 
secrecy as regards facts, acts or information of which they may have become aware as a result of their duties, under the 
conditions laid down in Article 413-10 of the Penal Code and, except for the work required to establish opinions, 
recommendations and reports, those laid down in Article 226-13 of the same Code. 

“Under the conditions laid down in Article 17-1 of Act no 95-73 of 21 January 1995 on guidelines for and the planning 
of security, decisions authorising the officials referred to in Article L. 331-21 of this Code shall be preceded by 
administrative investigations intended to check that their behaviour is not incompatible with the performance of their duties 
or tasks. 

“Such officials must also fulfil the conditions of morality and observe the Code of Conduct defined by Council of State 
Decree. 

“Subsection 2 

“The task of encouraging the development of legal supply and observing the licit and illicit use of works and subject-matter protected by 
copyright or related rights on electronic communications networks 

“Art. L. 331-23. —  As part of its task of fostering the development of legal supply, whether commercial or not, and 
observing the use, whether licit or illicit, of works and subject-matter protected by copyright or related rights on electronic 
communications networks, the High Authority shall publish indicators annually, the list of which shall be laid down by 
Decree. It shall give an account of the development of legal supply in the report referred to in Article L. 331-14. 

“Under conditions laid down by Council of State Decree, the High Authority shall grant an authorisation to offers 
proposed by persons whose activity is to offer a public online communications service, allowing the users of such services 
to clearly identify the legal nature of such offers. These authorisations shall be reviewed on a regular basis. 

“The High Authority shall monitor the creation, promotion and updating of a server listing these offers. 
“It shall also assess experiments conducted in the area of content recognition and filtering technologies by the designers 

of such technologies, holders of rights to protected works and subject-matter and persons whose activity is to offer a public 
online communications service. It shall describe the main developments noted in this area, in particular with regard to the 
effectiveness of such technologies, in its annual report as referred to in Article L. 331-14. 

“It shall identify and examine the technical procedures enabling illicit use of works and subject-matter protected by 
copyright or related rights on electronic communications networks. As part of the report referred to in Article L. 331-14, it 
shall propose, if appropriate, solutions aimed at providing a remedy thereto. 

“Subsection 3 

“The task of protecting works and subject-matter to which 
copyright or related rights are attached 

“Art. L. 331-24. — The Rights Protection Commission shall act when cases are referred to it by authorised and approved 
officials under the conditions defined in Article L. 331-2 that shall be designated by:  

“ – duly-formed professional bodies defending members’ interests;  
“ – royalty collection and distribution societies;  
“ – the National Cinematography Centre [CNC]. 
“The Rights Protection Commission may also act on the basis of information sent to it by the Public Prosecutor. 
“Facts occurring more than six months previously may not be referred to the Commission. 
“Art. L. 331-25. — Measures taken by the Rights Protection Commission shall be limited to the extent necessary to put 

an end to infringement of the obligation defined in Article L. 336-3. 
“Art. L. 331-26. — Where facts likely to constitute a breach of the obligation defined in Article are referred to the Rights 

Protection Commission, it may send to the subscriber, under its seal and on its own behalf, by email and through the person 
whose activity is to offer access to public online communication services and that has entered into a contract with the 
subscriber, a recommendation reminding them of the provisions of Article L. 336-3, enjoining them to comply with the 
obligation defined therein [Provision declared as non-compliant with the Constitution by Constitutional Council Decision 
n° 2009-580 DC of 10 June 2009]. This recommendation shall also contain information for the subscriber on the legal 
supply of cultural content online, the existence of security measures allowing breaches of the obligation defined in Article 
L. 336-3 to be prevented, and the dangers for the renewal of artistic creativity and the cultural economy of practices not 
complying with copyright and related rights. 

“In the event of recurrence, within six months from the date at which the recommendation described in the first 
paragraph is sent, of facts likely to constitute a breach of the obligation defined in Article L. 336-3, the Commission may 
send a further recommendation including the same information as sent previously, by e-mail under the conditions laid down 
in the first paragraph. With this recommendation it may send a letter remitted against a signature or using any other means 
that enable proof of the date of dispatch of the recommendation to be established. 
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“Recommendations sent on the basis of this Article shall mention the date and time at which the facts likely to constitute 
a breach of the obligation defined in Article L. 336-3 were established. They shall not, however, disclose the content of the 
protected works or subject-matter concerned by such breach. They shall indicate the telephone number, postal address and 
email address where the addressee may send, if they so wish, observations to the Rights Protection Commission and obtain, 
if they make a specific request to that effect, details on the content of the protected works or subject-matter concerned by 
the breach of which they are accused. 

[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 
June 2009.] 
[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 
June 2009.] 

“Art. L. 331-32. – After having consulted the designers of security measures intended to prevent the illicit use of access 
to a public online communication service, persons whose activity is to offer access to such a service, the societies regulated 
by Title II of this Book and duly-formed professional bodies, the High Authority shall make public the relevant functional 
specifications that such measures must demonstrate [Provisions declared as non-compliant with the Constitution by 
Constitutional Council Decision n° 2009-580 DC of 10 June 2009]. 

“Following a certified assessment procedure taking into account their compliance with the specifications described in the 
first paragraph and their effectiveness, the High Authority shall establish a list authorising security measures [Provisions 
declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 June 2009]. 
These authorisations shall be reviewed on a regular basis. 

“A Council of State Decree shall specify the procedure for the assessment and authorisation of such security measures. 
[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 
June 2009.] 

“Art. L. 331-35. – Persons whose activity is to offer access to public online communication services shall include, in 
contracts entered into with their subscribers, a clear and understandable reference to the provisions of Article L. 336-3 and 
the measures that may be taken by the Rights Protection Commission [Provisions declared as non-compliant with the 
Constitution by Constitutional Council Decision n° 2009-580 DC of 10 June 2009]. They shall also include, in contracts 
entered into with their subscribers, the criminal and civil sanctions incurred in the event of copyright and related rights 
being violated. 

“Furthermore, the persons referred to in the first paragraph of this Article shall inform their new subscribers and persons 
renewing their subscription about the legal supply of cultural content online, the existence of security measures allowing 
infringements of the obligation defined in Article L. 336-3 to be prevented, and the dangers for the renewal of artistic 
creativity and the cultural economy of practices not complying with copyright and related rights. 

“Art. L. 331-36. - The Rights Protection Commission may retain technical data made available to it for the duration 
necessary to exercise the powers conferred upon it by this subsection [Provisions declared as non-compliant with the 
Constitution by Constitutional Council Decision n° 2009-580 DC of 10 June 2009]. 

[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 
June 2009.] 

“Art. L. 331-37. – The initiation, by the High Authority, of automatic processing of data of a personal nature relating to 
persons that are the subject of proceedings in the context of this subsection shall hereby be authorised. 

“Such processing is aimed at the implementation, by the Rights Protection Commission, of the measures laid down in 
this subsection and all procedural acts relating thereto [Provisions declared as non-compliant with the Constitution by 
Constitutional Council Decision no 2009-580 DC of 10 June 2009]. 

“A Council of State Decree, issued following an opinion expressed by the National Commission on Information 
Technology and Liberties [CNIL] shall lay down the implementing provisions for this Article. The Decree shall stipulate, 
in particular: 

“- the categories of data stored and the duration for which they may be stored; 
“ -  those authorised to receive such data, in particular persons whose activity is to offer access to public online 

communication services; 
“- the conditions under which interested parties may exercise their right of access to data concerning them as regards the 

High Authority, pursuant to Act n° 78-17 of 6 January 1978 on Data Processing, Data Files and Individual 
Liberties. 

“Art. L. 331-38. — A Council of State Decree shall lay down the rules applying to the procedure for and investigation of 
cases by the Board and the Rights Protection Commission of the High Authority. 

[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 
June 2009.] 
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Art icle 6 

Section 3 of Chapter I of Title III of Book III of the first part of the same Code, in the form laid down by Article 5, shall 
be supplemented by a subsection 4 entitled: “The task of regulating and monitoring the field of technical measures for the 
protection and identification of works and subject-matter protected by copyright or related rights” which shall include 
Articles L. 331-39 to L. 331-45. 

Article 7 

Item 4o of Article L. 332-1 and Article L. 335-12 of the same Code are hereby repealed. 

Article 8 

Article L. 335-3 of the same Code shall be supplemented by the following paragraph: 
“Any total or partial capture of a cinematographic or audiovisual work in a cinema shall also constitute an offence of 

infringement.” 

Article 9 

The title of Chapter VI of Title III of Book III of the first part of the same Code is to read as follows: “The prevention of 
illicit downloading and making available of works and subject-matter protected by copyright or related rights”. 

Article 10 

Article L. 336-2 of the same Code is to read as follows: 
“Art. L. 336-2. — Where there is an infringement of copyright or related rights occasioned by the content of a public 

online communications service, the Court of First Instance, ruling, if appropriate, under summary proceedings, may order, 
upon application by the holders of rights to protected works and subject-matter, by their successors, by the royalty 
collection and distribution societies referred to in Article L. 321-1 or by the professional bodies referred to in Article L. 
331-1, any measures apt to prevent or put an end to such infringement of copyright or related rights, against any person or 
persons able to contribute to the remedy thereof.” 

Article 11 

Chapter VI of Title III of Book III of the first part of the same Code shall be supplemented by two Articles L. 336-3 and 
L. 336-4 to read as follows: 

“Art. L. 336-3. — Persons with access to public online communications services shall have an obligation to ensure that 
such access is not used for the purposes of reproducing, representing, making available or communicating to the public 
works or subject-matter protected by copyright or related rights without the authorisation of the rights holders described in 
Books I and II where such authorisation is required. 

[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 
June 2009.] 

“Breach by persons with access of the obligation defined in the first paragraph shall not have the effect of incurring the 
criminal liability of the person concerned. 

“Art. L. 336-4. — The essential features of authorised use of protected works or subject-matter made available by a 
public online communication service shall be brought to the knowledge of users in any easily accessible way, pursuant to 
Article L. 331-10 of this Code and Article L. 111-1 of the Consumer Code.” 

Article 12 

Article L. 342-3-1 of the same Code is hereby amended as follows: 
1o At the end of the second paragraph, the words: “in Article L. 331-8 et seq.” shall be replaced by the words: “in item 2o 

of Article L. 331-39 and Articles L. 331-7 to L. 331-10, L. 331-41 to L. 331-43 and L. 331-45”; 
2o In the last paragraph, the words: “The Regulatory Authority for technical measures referred to in Article L. 331-17” 

shall be replaced by the words: “The High Authority for the dissemination of works and the protection of rights on the 
Internet referred to in Article L. 331-12”. 

 
CHAPTER II 

Provisions amending Act no 2004-575 of 21 June 2004  
on confidence in the digital economy 

Article 13 

Item 1 of I of Article 6 of Act no 2004-575 of 21 June 2004 on confidence in the digital economy shall be supplemented 
by the following paragraph: 
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“The persons referred to in the foregoing paragraph shall also inform them of the existence of security measures 
allowing breaches of the obligation defined in Article L. 336-3 of the Intellectual Property Code to be prevented, and shall 
propose to them at least one of the measures included on the list laid down in the second paragraph of Article L. 331-32 of 
the same Code.” 

 

CHAPTER I I I  

Provisions amending the Post and Electronic 
Communications Code  

Article 14 

In the first sentence of item II of Article L. 34-1 of the Post and Electronic Communications Code, after the words: 
“criminal offences”, the following words shall be added: “or a breach of the obligation defined in Article L. 336-3 of the 
Intellectual Property Code” and after the words: “the judicial authority” the following words shall be added: “or the High 
Authority referred to in Article L. 331-12 of the Intellectual Property Code”. 

CHAPTER IV  

Provisions amending the Education Code  

Article 15 

Article L. 312-6 of the Education Code shall be supplemented by the following paragraph: 
“As part of such teaching, pupils shall receive information on the dangers for artistic creation of illicit downloading and 

making available of works and subject-matter protected by copyright or related rights.” 

Article 16 

Article L. 312-9 of the Education Code shall be supplemented by the following paragraph: 
“In this context, in particular during preparation for the pupils’ computing and Internet diploma, they shall receive 

information from teachers that have previously been made aware of the subject, on the risks involved in the use of public 
online communication services, on the dangers for artistic creation of illicit downloading and making available of works or 
subject-matter protected by copyright or related rights, as well as the sanctions incurred in the event of [Provisions 
declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 June 2009] 
infringement of copyright. Such information shall also refer to the existence of legal supply of works and subject-matter 
protected by copyright or related rights on public online communication services.” 

 

CHAPTER V 

Provisions amending the Cinema 
Industry Code  

Article 17 

Title II of the Cinema Industry Code shall be supplemented by a Chapter IV as follows: 

“CHAPTER IV 

 “Periods of use of cinematographic works 

“Art. 30-4. - A cinematographic work may be exploited in the form of videograms intended for sale or rental for the 
private use of the public upon expiry of a period of four months as from the date at which it is released in cinemas. The 
stipulations of the rights purchase agreement for such exploitation may derogate from this period under the conditions laid 
down in the second paragraph. The stipulations of the rights purchase agreement for such exploitation shall provide for the 
conditions under which an additional period may be applied, in accordance with the procedure laid down in the third 
paragraph. 

“Setting a shorter period shall be subject to the issue by the National Cinematography Centre, in particular in view of the 
outcome of exploitation of the cinematographic work in cinemas, of a derogation granted under the conditions established 
by Council of State Decree. Such derogation may not lead to the period being reduced by more than four weeks. 

“Disputes relating to the establishment of an additional period may be the subject of conciliation led by the cinema 
mediator as part of the tasks entrusted to him by Article 92 of Act no 82-652 of 29 July 1982 on audiovisual 
communication. 
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“Art. 30-5. - I. – Contracts entered into by publishers of on-demand audiovisual media services in order to acquire rights 
relating to the making available to the public of a cinematographic work shall provide for the period upon expiry of which 
such availability may occur. 

“Where there is an existing professional agreement on the period applying to the means by which the cinematographic 
works can be exploited by on-demand audiovisual media services, the period established in such agreement shall be 
imposed upon the publishers of services and the members of signatory professional bodies. Such agreement may apply to 
one or several categories of services. It may be rendered compulsory for all those involved in the sectors of activity and 
publishers of services concerned, under the conditions laid down in Article 30-7. 

“II. - In the absence of a professional agreement rendered compulsory within a period of one month as from publication 
of Act n° 2009-669 of 12 June 2009 promoting the dissemination and protection of creation on the Internet, the 
cinematographic work may be made available to the public by a publisher of on-demand audiovisual media services under 
the conditions laid down in Article 30-4 for services paid on a per-item basis and under the conditions laid down by Decree 
for other services. 

“Art. 30-6. – Contracts entered into by television broadcasters in order to acquire rights relating to the dissemination of a 
cinematographic work shall provide for the period upon expiry of which such dissemination may take place. 

“Where there is a professional agreement on the period applying to the means by which the cinematographic works can 
be exploited by television services, the period established in such agreement shall be imposed upon the publishers of 
services and members of signatory professional bodies. Such agreement may apply to one or several categories of services. 
It may be rendered compulsory for all those involved in the sectors of activity and publishers of services concerned, under 
the conditions laid down in Article 30-7. 

“Art. 30-7. – The professional agreements referred to in Articles 30-5 and 30-6 may be made compulsory by Order of the 
Minister of Culture on condition that they have been signed by the professional bodies representing the cinema sector and, 
depending on the case: 

“ - one or more professional bodies representing the sector or sectors concerned; 
“ - one or more professional bodies representing the sector or sectors concerned and a group of publishers of services 

representing one or several categories of services; 
“ - a group of publishers of services representing one or several categories of services. 
“The representativeness of a professional body or group of publishers of services shall be assessed in particular with 

regard to the number of operators concerned or their dominance on the market in question. If the representativeness of a 
professional body or a group of publishers of services is to be determined, the latter shall provide the Minister of Culture 
with the information in their possession allowing such an assessment to be made. 

“Art. 30-8. – The following shall be liable to the sanction laid down in 2o of Article 13: 
“1 o  Non-compliance with the minimum period ensuing from the provisions of Article 30-4 and the Decree referred to in 

item II of Article 30-5; 
“2 o  Non-compliance with the period laid down by a professional agreement rendered compulsory under the conditions 

provided for in Article 30-7.” 

CHAPTER VI  

Miscellaneous provisions 

Article 18 

In the last sentence of the second paragraph of Article R. 462-1 of the Commercial Code, after the word: “industry”, the 
following words shall be added: “the High Authority for the dissemination of works and the protection of rights on the 
Internet,”. 

 
Art icle 19 

[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 
June 2009.] 

II. - Articles L. 331-5 to L. 331-45 of the same Code, as drafted pursuant to this Act, shall enter into force at the date of 
the first meeting of the High Authority for the dissemination of works and the protection of rights on the Internet and at the 
latest on 1 November 2009. 

III. – Cases being examined by the Regulatory Authority for technical measures that are in progress at the date of the 
first meeting of the High Authority for the dissemination of works and the protection of rights on the Internet shall be 
prosecuted ipso jure before the Board of the High Authority. 
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IV. – In order to constitute the Board of the High Authority referred to in Article L. 331-16 of the same Code, the 
Chairman shall be elected for six years. The duration of the mandate of the eight other members shall be set, by means of a 
draw, at two years for three of them, four years for three others and six years for the two last. 

In order to constitute the Rights Protection Commission referred to in Article L. 331-17 of the same Code, the Chairman 
shall be appointed for six years. The duration of the mandate of the two other members shall be set, by means of a draw, at 
two years for one of them and four years for other. 

[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-580 DC of 10 
June 2009.] 

Article 20 

I. - The Intellectual Property Code is hereby amended as follows: 
1° The last paragraph of Article L. 121-8 shall be replaced by the two following paragraphs:  
“With regard to all works published in a newspaper or periodical within the meaning of Article L. 132-35, the author 

shall maintain their right, unless otherwise stipulated, to have their work reproduced and to exploit their work in any form 
whatsoever, subject to the rights transferred under the conditions laid down in Section 6 of Chapter II of Title III of Book I. 

“In all cases, the exercise by the author of their right assumes that such reproduction or exploitation is not of such a 
nature as to compete with that newspaper or periodical.”; 

2° Chapter II of Title III of Book I of the first part shall be supplemented by a Section 6 to read as follows: 

“Section 6  

“Right to exploit the work of journalists 

“Art. L. 132-35. – Within the meaning of this section, newspaper or periodical shall be understood to meant the 
newspaper or periodical to the production of which the professional journalist has contributed, as well as all published 
forms of the title, whatever the media, means of dissemination and consultation. Audiovisual communication services 
within the meaning of Article 2 of Act no 86-1067 of 30 September 1986 on freedom of communication shall be excluded 
therefrom. 

“The dissemination in whole or part of the content of a newspaper or periodical by a public online communication 
service or by any other service, published by a third party, shall be considered as publication in that newspaper or 
periodical where such dissemination is carried out under the editorial control of the editor of the publication from which the 
disseminated content originates or where it appears in an area dedicated to the newspaper or periodical from which the 
disseminated content is extracted. 

“The dissemination in whole or part of the content of a newspaper or periodical by a public online communication 
service published by the press undertaking or group to which it belongs or published under their responsibility, shall also be 
considered as publication in that newspaper or periodical, and a reference to said newspaper or periodical must appear 
therein. 

“Art. L. 132-36. - Subject to the provisions of Article L. 121-8, agreements binding professional journalists or similar 
within the meaning of Articles L. 7111-3 et seq. of the Employment Code who contribute, on a permanent or occasional 
basis, to the preparation of a newspaper or periodical, and their employer shall have the effect, unless otherwise stipulated, 
of transfer on an exclusive basis to the employer of the rights to exploit the works of the journalist produced for that 
newspaper or periodical, whether they have been published or not. 

“Art. L. 132-37. – The only consideration for the exploitation of the journalist’s work on different media comprising the 
newspaper or periodical defined in Article L. 132-35 of this Code, shall be the salary, for a period established by an 
employer/works council agreement or by any other collective bargaining agreement, within the meaning of Articles L. 
2222-1 et seq. of the Employment Code. 

“This period shall be determined taking into consideration in particular the frequency at which the newspaper or 
periodical is published and the nature of its content. 

“Art. L. 132-38. – Exploitation of the work in the newspaper or periodical beyond the period laid down in Article L. 132-
37 shall be remunerated by royalties or salary, under the conditions determined by an employer/works council agreement 
or, failing this, by any other collective bargaining agreement. 

“Art. L. 132-39. – Where the publisher or controlling company, within the meaning of Article L. 233-16 of the 
Commercial Code, publishes several newspapers or periodicals, an employer/works council agreement may provide for the 
dissemination of the work by other publications of that company or the group to which it belongs, on condition that such 
publications and the initial newspaper or periodical belong to one single coherent press family. Such agreement shall define 
the notion of coherent press family or set out a list of each of the publications concerned. 

“Exploitation of a journalist’s work within the coherent press family must include references which enable said 
journalist to be identified and, if the agreement provides therefor, the newspaper or periodical in which the work was 
initially published. 
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“Such exploitations outside of the newspaper or periodical as defined in Article L. 132-35 of this Code shall give rise to 
remuneration, in the form of royalties or salary, under conditions determined by the employer/works council agreement 
referred to in the first paragraph of this Article. 

“Art. L. 132-40. – Any transfer of the work with a view to its exploitation outside of the initial newspaper or periodical 
or coherent press family shall be subject to express and prior authorisation by its author, expressed as an individual or in a 
collective agreement, without prejudice, in the second case, to the journalist exercising their moral rights. 

“Such exploitations shall give rise to remuneration in the form of royalties, under the conditions determined by the 
individual or collective agreement. 

“Art. L. 132-41. – Where the originator of a still image is a professional journalist who earns the majority of their income 
from the exploitation of such works and who works occasionally on producing a newspaper or periodical, transfer of rights 
to exploitation as laid down in Article L. 132-36 shall only apply if that work has been ordered by the press undertaking. 

“The  conditions under which the second paragraph of Article L. 121-8 shall apply to work transferred pursuant to the 
first paragraph of this Article shall be stipulated by a collective or individual agreement. 

“Art. L. 132-42. — The royalties referred to in Articles L. 132-38 et seq. shall not constitute a salary. They shall be 
determined pursuant to Articles L. 131-4 and L. 132-6. 

“Art. L. 132-43. — Collective agreements may provide for the management of the rights referred to in Articles L. 132-38 
et seq. to be entrusted to one or several of the royalty collection and distribution societies referred to in Articles L. 321-1 et 
seq.. 

“Art. L. 132-44. — A Commission is hereby created, chaired by a State official and composed, as follows – half shall be 
spokespersons from representative professional bodies and half shall be spokespersons from representative professional 
journalists’ trade unions. 

“The State official shall be appointed from among the Members of the Court of Cassation, the Council of State or the 
Court of Accounts, by Order of the Minister of Communication. 

“In the absence of an employer/works council agreement being concluded within six months from the publication of Act 
n° 2009-669 of 12 June 2009 promoting the dissemination and protection of creation on the Internet, and in the absence of 
any other applicable collective bargaining agreement, one of the parties to the employer/works council agreement 
negotiations may refer the matter to the Commission in order to determine the procedures for and basis of the remuneration 
due for the exploitation rights. The application may also cover the identification of the titles composing a coherent press 
family within the group, pursuant to Article L. 132-39. 

“For employer/works council agreements entered into for a determined period that have expired or those which have 
been terminated by one of the parties, the matter may be referred to the Commission under the same conditions and 
regarding the same issues as the foregoing paragraph, unless a new employer/works council agreement is concluded within 
the six months following the date of expiry of the fixed term agreement or unless a substitute agreement is concluded 
within the periods laid down in Article L. 2261-10 of the Employment Code following the termination of the previous 
agreement. 

“The Commission shall seek a compromise solution with the parties in order to reach agreement. To this end, it will use 
relevant existing agreements relating to the form of press at issue. It will give its decision within two months from 
receiving the application. 

“The Commission shall take its decisions based on a majority of the members present. In the event of a tie, the Chairman 
shall have a casting vote. 

“Commission decisions shall be enforceable if, within one month, its Chairman has not requested that a second 
deliberation take place. The decisions shall be notified to the parties and to the Minister of Communication who shall carry 
out publication thereof. 

“The Commission’s decision shall not form a hindrance to new collective bargaining negotiations taking place in the 
press undertakings concerned. The collective bargaining agreement resulting from such negotiations shall replace the 
Commission’s decision after it has been registered with the administrative authority by the first party to take action, 
pursuant to Article L. 2231-6 of the Employment Code. 

“A Council of State Decree shall specify the implementing provisions of this Article and in particular the composition, 
procedure for referral to and the functioning of the Commission, and the procedure for appeals against its decisions. 

“Art. L. 132-45. — Article L. 132-41 shall apply as from the entry into force of an industry-wide agreement determining 
a minimum salary for professional journalists who generate the majority of their income from the exploitation of still 
images and who work on preparing a newspaper or periodical on an occasional basis. Such agreement shall take into 
account the exclusive or non-exclusive nature of the transfer. 

“If agreement is not reached within two years from the publication of Act n° 2009-669 of 12 June 2009 promoting the 
dissemination and protection of creation on the Internet, a Decree shall establish the conditions for such minimum salary to 
be determined.” 

II. - The Employment Code is hereby amended as follows: 
1o An Article L. 7111-5-1 shall be inserted after Article L. 7111-5, to read as follows: 
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“Art. L. 7111-5-1. — An association between a press undertaking and a professional journalist shall cover all media on 
which the newspaper or periodical appears as defined in the first paragraph of Article L. 132-35 of the Intellectual Property 
Code, unless stipulated otherwise in the employment contract or any other temporary collaborative agreement.”; 

2o Article L. 7113-2 is to read as follows: 

“Art. L. 7113-2. — Any job ordered or accepted by a publisher of a newspaper or periodical within the meaning of 
Article L. 132-35 of the Intellectual Property Code, on whatever media, shall be remunerated, even it is not published.”; 

3° Chapter III of Title I of Book I of the seventh part shall be supplemented by two Articles L. 7113-3 and L. 7113-4 to 
read as follows: 

“Art. L. 7113-3. — Where the work of the professional journalist is published under the conditions defined in Article L. 
132-37 of the Intellectual Property Code, the remuneration that they receive shall be a salary. 

“Art. L. 7113-4. — The compulsory negotiation referred to in Articles L. 2241-1 and L. 2241-8 also covers salaries paid 
to professional journalists who contribute, on a permanent or occasional basis, to the production of a newspaper or 
periodical.” 

III. - An Article L. 382-14-1 shall be inserted after Article L. 382-14 of the Social Security Code, to read as follows: 

“Art. L. 382-14-1. — Remuneration paid pursuant to Article L. 132-42 of the Intellectual Property Code shall be subject 
to contributions for social security insurance and family benefits under the conditions laid down in this Chapter.” 

IV. - During the three years following publication of this Act, agreements relating to the exploitation on different media 
of journalists’ work that were signed before the entry into force of this Act shall continue to apply until the date of expiry 
thereof, unless terminated by one of the parties.  

In press undertakings where such agreements have not been concluded at the date of entry into force of this Act, the 
agreements referred to in Article L. 132-37 of the Intellectual Property Code shall establish, in particular, the amount of 
remuneration to be paid to professional journalists pursuant to Articles L. 132-38 to L. 132-40 of the same Code, for the 
period between the entry into force of this Act and the entry into force of the agreements. 

Article 21 

I. - The start of item 8° of Article L. 122-5 of the Intellectual Property Code is to read as follows: 
“ 8 o  The reproduction of a work and its representation for the purposes of conservation or intended to preserve the 

conditions of its consultation for the purposes of research or private study by private individuals on the premises of the 
establishment and on dedicated library terminals... (the rest remains unchanged)”. 

II. - In 7° of Article L. 211-3 of the same Code, after the word: “reproduction”, the following words are to be added: 
“and representation”, and the words: “on-site” shall be replaced by the words: “for the purposes of research or private study 
by private individuals, on the premises of the establishment and on dedicated terminals”. 

Article 22 

In the second sentence of the first paragraph of Article 15 of Act no 2006-961 of 1 August 2006 on copyright and related 
rights in the information society, the words: “must send to that Department” shall be replaced by the words: “must, upon 
request from that Department, send the [specifications, source code, tools and methods] to it”. 

Article 23 

1. - The following are repealed: 

1o Article 89 of Act no 82-652 of 29 July 1982 on audiovisual communication; 

2o Article 70-1 and the third and fourth paragraphs of Article 79 of Act no 86-1067 of 30 September 1986 on freedom of 
communication. 

II. - In the penultimate paragraph of IV of Article 30-2 of Act no 86-1067 of 30 September 1986 on freedom of 
communication, the reference: “L. 331-11” shall be replaced by the reference: “L. 331-9”; 

III. - 1. Act no 96-299 of 10 April 1996 on experiments in the field of information technologies 
and services is hereby repealed. 

2. In Article 15 of Act no 97-283 of 27 March 1997 transposing the Council of the European Communities Directive nos 
93/83 of 27 September 1993 and 93/98 of 29 October 1993 into the Intellectual Property Code, the words: “referred to in 
Article 3 of Act no 96-299 of 10 April 1996 on experiments in the field of information technologies 
and services” shall be deleted. 

3. Section III of Article 22 of Act n° 96-659 of 26 July 1996 regulating telecommunications is hereby repealed. 
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4. Article 18 of Act no 99-533 of 25 June 1999 providing guidelines for the sustainable development and planning of the 
territory and amending Act n° 95-115 of 4 February 1995 providing guidelines for the sustainable development and 
planning of the territory is hereby repealed. 

Article 24 

The fifth paragraph of Article 99 of the aforementioned Act n° 86-1067 of 30 September 1986 shall be amended as follows:  

1o In the first sentence, after the word: “analogue”, the following words shall be inserted: “unencrypted national 
services”; 

2o After the first sentence, the following sentence shall be inserted: 
“ It shall set, at least three months ahead, for each geographical zone, the date at which analogue broadcasting of local 

and national services shall cease, where authorisation for that means of broadcasting comes to an end before 30 November 
2011.” 

Article 25 

I. - The National Cinematography Centre [CNC] shall initiate or prepare, before 30 June 2009, the implementation of a 
reference server aimed at promoting the development of the legal supply of French and European cinematographic works. 

II. - Within three months from the entry into force of this Act, public online communications services that offer the per-
item sale of phonograms shall conclude with the producers, as regards the exploitation of this service and in compliance 
with recognised rights and exclusivities, an agreement intended to market such phonograms in a context of supply without 
technical protection measures where the latter do not allow for interoperability. 

Article 26 

I. - With the exception of Articles 15 and 16, item III of Article 27 and Article 28, this Act shall apply to the Wallis and 
Futuna Islands and New Caledonia. 

II. - Article L. 811-1 of the Intellectual Property Code is hereby amended as follows: 
1o The words: “to Mayotte with the exception of the fourth paragraph of Article L. 335-4 and Articles L. 133-1 to L. 

133-4 and subject to the adaptations provided for in the following Articles. Subject to the same reserves, they shall apply” 
and the words: “ , in French Austral and Antarctic Territories” shall be deleted ; 

2o The two following paragraphs shall be inserted after the first paragraph: 
“Articles L. 133-1 to L. 133-4 shall not apply to Mayotte, as well as the fourth paragraph of Article L. 335-4. 
“Articles L. 133-1 to L. 133-4, L. 421-1 to L. 422-13 and L. 423-2, as well as the fourth paragraph of Article L. 335-4 

shall not apply to the French Austral and Antarctic Territories.” 

III. - The first paragraph of Article L. 811-2 of the same Code shall read as follows: 
“For the implementation of this Code in Mayotte and the French Austral and Antarctic Territories, and for the 

application of its implementing provisions in French Polynesia, the Wallis and Futuna islands, and New Caledonia, the 
words listed below shall be replaced, respectively, by the following words:”. 

IV. - Item 2o of I and item II of Article 23, Article 24 and items I and II of Article 27 of this Act shall apply in French 
Polynesia. 

Article 27 

I. - Article 1 of Act no 86-897 of 1 August 1986 reforming the legal regime for the press shall be supplemented by the 
two following paragraphs: 

“Online press service shall be understood to mean any public online communications service published professionally by 
a natural or legal person that has editorial control of its content, consisting of the production and making available to the 
public of original content, of general interest, renewed regularly, composed of information having a link with current affairs 
and having been the subject of processing of a journalistic nature, that does not constitute a promotional tool or a means to 
carry out an industrial or commercial activity. 

“A Decree shall stipulate the conditions under which an online press service may be recognised, with a view in 
particular to benefiting from the advantages relating thereto. For online press services presenting information of a general 
and political nature, such recognition shall involve the employment, on a regular basis, of at least one professional 
journalist within the meaning of Article L. 7111-3 of the Employment Code.” 

II. - Article 93-3 of Act no 82-652 of 29 July 1982 on audiovisual communication shall be supplemented by the 
following paragraph: 
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“Where an offence is the result of the content of a message sent by an Internet user to a public online communication 
service and made available by that service to the public in a personal contributions area identified as such, the criminal 
liability of the editor or deputy editor shall not be incurred as main offender if it is established that they were not effectively 
aware of the message prior to it being placed online or if, as soon as they were aware thereof, they acted promptly to 
withdraw the message.” 

III. An item 1oter shall be inserted after 1°bis of Article L. 1458 of the General Tax Code, to read as follows: 
“1 o ter. — Online press services recognised on 1 January of the tax year, under the conditions stipulated by the Decree 

provided for in the third paragraph of Article 1 of Act no 86-897 of 1 August 1986 reforming the legal regime for the 
press;”. 

IV. - Item III shall apply to taxes established as from the year following the publication of the Decree provided for in 
the third paragraph of Article 1 of Act no 86-897 of 1 August 1986 reforming the legal regime for the press, as drafted 
pursuant to this Article and at the latest as from 31 December 2009. 

Article 28 

I. - Article 39bis A of the General Tax Code is hereby amended as follows: 

A. - Item 1 is hereby amended as follows: 
1o In the first paragraph, after the word: “general”, the following words shall be added: “, an online press service 

recognised pursuant to Article 1 of Act no 86-897 of 1 August 1986 reforming the legal regime for the press, mainly 
devoted to general and political information”; 

2° Section a is hereby amended as follows: 
a)  After the word: “exploitation”, the following words shall be inserted: “of the online press service,”;  
b)  After the first and third occurrences of the word: “enterprises” the words: “press” shall be deleted;  
c )  After the word: “paragraph”, the following words shall be inserted: “or the exploitation of an online press service as 

referred to in the same paragraph,”;  
3o In b, the words: “extracted from the newspaper or publication” shall be deleted;  

2o After item b, an item c shall be inserted, to read as follows: 

“c)  Depreciation expenses allotted to research, technological development and innovation benefitting the online press 
service, newspaper or publication.”; 

B. - Item 2 is hereby amended as follows: 
1o In the first sentence of the first paragraph, after the word: “publications”, the following words shall be added: “and for 

recognised online press services”;  

2o After the first sentence of the first paragraph, the following sentence shall be inserted: 
“When implementing the foregoing sentence, the threshold shall be calculated, for firms operating a recognised online 

press service and performing other activities, using only the profit earned from that online press service”; 

C. - In 2bis, the words: “referred to in items 1 and 2 that are considered” shall be replaced by the words: “and the online 
press services referred to in items 1 and 2 that are considered”;  

D. - In the second paragraph of 3, after the words: “publications”, the following words shall be added: “and for 
recognised online press services”;  

II. - Item I shall apply to accounts closed after publication of this Act. 
This Act shall be executed as a law of the State. 
Ordered in Paris, on 12 June 2009. 

NICOLAS SARKOZY 
By the President of the Republic: 

The Prime Minister, 
FRANÇOIS FILLON 

The Minister of Culture and 
Communication,  

CHRISTINE ALBANEL 
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ACTS 
ACT n° 2009-1311 of 28 October 2009 on the criminal protection of literary and artistic property on the Internet (1 )  

NOR: MCCX0811238L   

The National Assembly and the Senate have hereby adopted, 
Having regard to Constitutional Council Decision no 2009-590 DC of 22 October 2009;  
The President of the Republic hereby enacts an Act stating as follows: 

Article 1 

An Article L. 331-21-1 is to be inserted after Article L. 331-21 of the Intellectual Property Code as drafted pursuant to 
Act n° 2009-669 of 12 June 2009 promoting the dissemination and protection of creation on the Internet, as follows: 

“Art. L. 331-21-1. — Members of the Rights Protection Commission, and its officials, authorised and approved before 
the judicial authority referred to in Article L. 331-21, may record facts that are likely to constitute the offences established 
in this Title where they are punishable by an additional penalty of suspended access to a public online communication 
service referred to in Articles L. 335-7 and L. 335-7-1. 

“They may also gather observations from the persons concerned. Reference shall be made to this right in the letter of 
summons. 

“Where the persons concerned request a hearing, they shall summon and hear them. Any person being heard shall be 
entitled to be assisted by an advisor of their choice. 

“A copy of the hearing minutes shall be remitted to the person concerned.” 

Article 2 
The Intellectual Property Code, as drafted pursuant to the aforementioned Act n° 2009-669 of 12 June 2009, shall be 

amended as follows: 

1° The last paragraph of Article L. 331-22 shall be deleted;  

2° Article L. 331-25 is hereby repealed. 

Article 3 
The Intellectual Property Code, as drafted pursuant to the aforementioned Act n° 2009-669 of 12 June 2009, shall be 

amended as follows: 

1° Article L. 331-26 is to be amended as follows: 
a) The following words shall be added to the first sentence of the first paragraph: “and warning them of the sanctions 

incurred pursuant to Articles L. 335-7 and L. 335-7-1”; 
b) In the last sentence of the second paragraph, the word: “may” shall be replaced by the word: “must”, and the words: 

“sent” shall be replaced by the words: “first attempt at delivery”; 
2° The following words shall be added to the second sentence of the first paragraph of Article L. 331-35: “and pursuant 

to Article L. 335-7-1”. 

Article 4 
Article L. 331-36 of the same Code, as drafted pursuant to the aforementioned Act 2009-669 of 12 June 2009, shall be 

supplemented by the following paragraph: 
“Persons whose activity is to offer access to public online communication services shall be bound to inform the Rights 

Protection Commission of the date at which they initiated suspension; the Commission shall proceed to delete data of a 
personal nature relating to the subscriber as soon as the suspension period has come to an end.” 

Article 5 
In the second paragraph of Article L. 331-37 of the same Code, as drafted pursuant to the aforementioned Act 2009-669 

of 12 June 2009, the words: “and all related procedural acts” shall be replaced by the words: “, all related procedural acts 
and the procedures for informing professional bodies and royalty collection and distribution societies of any applications 
made to the judicial authority as well as the notices laid down in the fifth paragraph of Article L. 335-7”. 
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Article 6 
I. An item 10o shall be inserted after the eleventh paragraph (9°) of Article 398-1 of the Code of Criminal Procedure, to 

read as follows: 

“10o The offences established in Articles L. 335-2, L. 335-3 and L. 335-4 of the Intellectual Property Code, where 
committed by means of a public online communication service.” 

II. An Article 495-6-1 shall be inserted after Article L. 495-6 of the same Code, to read as follows: 

“Art. 495-6-1. - The offences established in Articles L. 335-2, L. 335-3 and L. 335-4 of the Intellectual Property Code, 
where committed by means of a public online communication service, may also be the subject of simplified proceedings for 
criminal orders as established in this section. 

[Provisions declared as non-compliant with the Constitution by Constitutional Council Decision n° 2009-590 DC of 22 
October 2009.]” 

Article 7 

After Article L. 335-6 of the Intellectual Property Code, an Article L. 335-7 shall be re-established as follows: 
“Art. L. 335-7. — Where the offence is committed using a public online communication service, persons guilty of the 

offences established in Articles L. 335-2, L. 335-3 and L. 335-4 may also be sentenced to the additional penalty of 
suspended access to a public online communication service for a maximum duration of one year, as well as a ban from 
subscribing, during the same period, to another contract relating to a service of the same type with any other operator. 

“If this service is purchased as part of a combined commercial offer including other types of services, such as telephone 
or television services, decisions to suspend access shall not apply to such services. 

“Suspended access shall not, in itself, affect payment of the price of the subscription to the service provider. Article L. 
121-84 of the Consumer Code shall not apply during the suspension period. 

“Any costs of terminating the subscription during the suspension period shall be paid by the subscriber. 
“Where the decision is enforceable, the additional penalty laid down in this Article shall be brought to the knowledge of 

the High Authority for the dissemination of works and the protection of rights on the Internet, that will notify the person 
whose activity is to offer access to the public online communication service in order that they may implement, within a 
maximum of fifteen days from the date of notice, the suspension of the subscriber concerned. 

“The fact, for the person whose activity is to offer access to the public online communication service, of not 
implementing the suspension penalty notified to them, shall be punishable by a maximum fine of 5 000 €. 

“Item 3° of Article 777 of the Code of Criminal Procedure shall not apply to the additional penalty established in this 
Article.” 

Article 8 

An Article 335-7-1 shall be inserted after Article L. 335-6 of the same Code, to read as follows: 
“Art. L. 335-7-1. — For the 5th class offences established by this Code, where the regulations so provide, the additional 

penalty defined in Article L. 335-7 may be pronounced under the same procedure, in the event of manifest negligence, 
against the user of the public online communication service to which the Rights Protection Commission, pursuant to Article 
L. 331-25, has previously sent, by letter remitted against a signature or any other means apt to establish proof of the date of 
attempted delivery, a recommendation inviting them to implement a means of rendering their Internet access secure. 

“Manifest negligence shall be assessed on the basis of the facts committed at the latest one year after the first attempt to 
deliver the recommendation referred to in the previous paragraph. 

“In this case, the maximum period of suspension shall be one month. 
“The fact, for the person sentenced to the additional penalty established in this Article, of not complying with the ban on 

subscribing to another subscription contract for a public online communication service for the duration of the suspension 
shall be punished by a fine of a maximum amount of 3 750 € . ”  

Article 9 

An Article 335-7-2 shall be inserted after Article L. 335-6 of the same Code, to read as follows: 
“Art. L. 335-7-2. — In order to issue the suspension penalty established in Articles L. 335-7 and L. 335-7-1 and 

determine the duration thereof, the Court shall take into account the circumstances and seriousness of the offence as well as 
the personality of the offender, and in particular the professional or social activity of such person, as well as their socio-
economic situation. The duration of the penalty issued must reconcile protection of intellectual property rights with respect 
for the right to free expression and communication, in particular from one’s home.” 
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Article 10 

The following words shall be added to the last paragraph of Article L. 336-3 of the Intellectual Property Code, as drafted 
pursuant to the aforementioned Act 2009-669 of 12 June 2009: “, subject to Articles L. 335-7 and L. 335-7-1”. 

Article 11 

The first paragraph of Article 434-41 of the Penal Code shall be supplemented by the words: “ , of a prohibition to 
subscribe to a new subscription contract for a public online communication service resulting from the additional penalty 
established as a non-indictable offence [délit] by Article L. 335-7 of the Intellectual Property Code”. 

Article 12 

I. The Intellectual Property Code, as drafted pursuant to the aforementioned Act n° 2009-669 of 12 June 2009, shall be 
amended as follows: 

1° In Article L. 331-17, the reference: “L. 331-26” shall be replaced by the reference: “L. 331-25”; 
2° In Articles L. 331-5, L. 331-6, L. 331-7, L. 331-41, L. 331-44 and L. 342-3-1, the reference: “L. 331-39” shall be 

replaced by the reference: “L. 331-31”; 
3° In Articles L. 331-5 and L. 331-44, the reference: “L. 331-40” shall be replaced by the reference: “L. 331-32”; 
4° In Articles L. 331-6, L. 331-39 and L. 342-3-1” the references: “L. 331-41 to L. 331-43 and L. 331-45” shall be 

replaced by the references: “L. 331-33 to L. 331-35 and L. 331-37”; 
5o Articles L. 331-26, L. 331-32, L. 331-35, L. 331-36, L. 331-37, L. 331-38, L. 331-39, L. 331-40, L. 331-41, L. 331-
42, L. 331-43, L. 331-44 and L. 331-45 shall become respectively Articles L. 331-25, L. 331-26, L. 331-27, L. 331-28, 
L. 331-29, L. 331-30, L. 331-31, L. 331-32, L. 331-33, L. 331-34, L. 331-35, L. 331-36 and L. 331-37. 

II. - In item II of Article 19 of the aforementioned Act n° 2009-669 of 12 June 2009, the reference: “L. 331-45” shall be 
replaced by the reference: “L. 331-37”; 

III. - In the second paragraph of item 1 of I of Article 6 of Act no 2004-575 of 21 June 2004 on confidence in the digital 
economy, the reference: “L. 331-32” shall be replaced by the reference: “L. 331-26”; 

 
Article 13 

This Act shall apply throughout the territory of the Republic, with the exception of French Polynesia. 

This Act shall be executed as a law of the State.  

Ordered in Paris, on 28 October 2009. 

NICOLAS SARKOZY 
By the President of the Republic: 

The Prime Minister, 
FRANÇOIS FILLON 

The Minister of State, Keeper of Seals, 
Minister of Justice and Freedom,  

MICHÈLE ALLIOT-MARIE 
The Minister of Culture and 
Communication,  
FRÉDÉRIC MITTERRAND 

 

(1) Act no 2009-1311.  

– Preparatory work:  

Senate: 
Bill (no 498, 2008-2009);  
Report by Mr Michel Thiollière, on behalf of the Standing Committee on Cultural Affairs (no 511, 2008-2009);  
Committee Text (n° 512, 2008-2009); 
Discussion and adoption following the instigation of the accelerated procedure on 8 July 2009 (Adopted text no 108).  
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National Assembly: 
Bill adopted by the Senate once the accelerated procedure had been initiated (n° 1831);  
Report by Mr Franck Riester, on behalf of the Cultural Affairs Commission (no 1841); 

Discussion of 21 and 24 July 2009 and adoption on 15 September 2009 (Adopted text no 332).  

Senate: 
Bill amended by the National Assembly (no 617, 2008-2009);  
Report by Mr Michel Thiollière, on behalf of the Joint Committee of the National Assembly and the Senate (no 623, 2008-2009);  
Discussion and adoption on 21 September 2009 (Adopted text no 133).  

National Assembly: 
Report by Mr Franck Riester, on behalf of the Joint Committee of the National Assembly and the Senate (no 1927);  
Discussion and adoption on 22 September 2009 (Adopted text no 337). 

- Constitutional Council: 
Decision n° 2009-590 DC of 22 October 2009, published in the Official Journal of this day. 
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